
77 

PART 200—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS, COST PRIN-
CIPLES, AND AUDIT REQUIRE-
MENTS FOR FEDERAL AWARDS 

Subpart A—Acronyms and 
Definitions 

ACRONYMS 

Sec. 

200.0 Acronyms. 

200.1 Definitions. 

200.2 Acquisition cost. 

200.3 Advance payment. 

200.4 Allocation. 

200.5 Audit finding. 

200.6 Auditee. 

200.7 Auditor. 

200.8 Budget. 

200.9 Central service cost allocation plan. 

200.10 Catalog of Federal Domestic Assist-

ance (CFDA) number. 

200.11 CFDA program title. 

200.12 Capital assets. 

200.13 Capital expenditures. 

200.14 Claim. 

200.15 Class of Federal awards. 

200.16 Closeout. 

200.17 Cluster of programs. 

200.18 Cognizant agency for audit. 

200.19 Cognizant agency for indirect costs. 

200.20 Computing devices. 

200.21 Compliance supplement. 

200.22 Contract. 

200.23 Contractor. 

200.24 Cooperative agreement. 

200.25 Cooperative audit resolution. 

200.26 Corrective action. 

200.27 Cost allocation plan. 

200.28 Cost objective. 

200.29 Cost sharing or matching. 

200.30 Cross-cutting audit finding. 

200.31 [Reserved] 

200.32 Data Universal Numbering System 

(DUNS) number. 

200.33 Equipment. 

200.34 Expenditures. 

200.35 Federal agency. 

200.36 Federal Audit Clearinghouse (FAC). 

200.37 Federal awarding agency. 

200.38 Federal award. 

200.39 Federal award date. 

200.40 Federal financial assistance. 

200.41 Federal interest. 

200.42 Federal program. 

200.43 Federal share. 

200.44 Final cost objective. 

200.45 Fixed amount awards. 

200.46 Foreign public entity. 

200.47 Foreign organization. 

200.48 General purpose equipment. 

200.49 Generally Accepted Accounting Prin-

ciples (GAAP). 

200.50 Generally Accepted Government Au-

diting Standards (GAGAS). 

200.51 Grant agreement. 

200.52 Hospital. 

200.53 Improper payment. 

200.54 Indian tribe (or ‘‘federally recognized 

Indian tribe’’). 

200.55 Institutions of Higher Education 

(IHEs). 

200.56 Indirect (facilities & administrative 

(F&A)) costs. 

200.57 Indirect cost rate proposal. 

200.58 Information technology systems. 

200.59 Intangible property. 

200.60 Intermediate cost objective. 

200.61 Internal controls. 

200.62 Internal control over compliance re-

quirements for Federal awards. 

200.63 Loan. 

200.64 Local government. 

200.65 Major program. 

200.66 Management decision. 

200.67 Micro-purchase. 

200.68 Modified Total Direct Cost (MTDC). 

200.69 Non-Federal entity. 

200.70 Nonprofit organization. 

200.71 Obligations. 

200.72 Office of Management and Budget 

(OMB). 

200.73 Oversight agency for audit. 

200.74 Pass-through entity. 

200.75 Participant support costs. 

200.76 Performance goal. 

200.77 Period of performance. 

200.78 Personal property. 

200.79 Personally Identifiable Information 

(PII). 

200.80 Program income. 

200.81 Property. 

200.82 Protected Personally Identifiable In-

formation (Protected PII). 

200.83 Project cost. 

200.84 Questioned cost. 

200.85 Real property. 

200.86 Recipient. 

200.87 Research and Development (R&D). 

200.88 Simplified acquisition threshold. 

200.89 Special purpose equipment. 

200.90 State. 

200.91 Student Financial Aid (SFA). 

200.92 Subaward. 

200.93 Subrecipient. 

200.94 Supplies. 

200.95 Termination. 

200.96 Third-party in-kind contributions. 

200.97 Unliquidated obligations. 

200.98 Unobligated balance. 

200.99 Voluntary committed cost sharing. 
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Subpart B—General Provisions 

200.100 Purpose. 

200.101 Applicability. 

200.102 Exceptions. 

200.103 Authorities. 

200.104 Supersession. 

200.105 Effect on other issuances. 

200.106 Agency implementation. 

200.107 OMB responsibilities. 

200.108 Inquiries. 

200.109 Review date. 

200.110 Effective/applicability date. 

200.111 English language. 

200.112 Conflict of interest. 

200.113 Mandatory disclosures. 

Subpart C—Pre-Federal Award Require-
ments and Contents of Federal Awards 

200.200 Purpose. 

200.201 Use of grant agreements (including 

fixed amount awards), cooperative agree-

ments, and contracts. 

200.202 Requirement to provide public no-

tice of Federal financial assistance pro-

grams. 

200.203 Notices of funding opportunities. 

200.204 Federal awarding agency review of 

merit of proposals. 

200.205 Federal awarding agency review of 

risk posed by applicants. 

200.206 Standard application requirements. 

200.207 Specific conditions. 

200.208 Certifications and representations. 

200.209 Pre-award costs. 

200.210 Information contained in a Federal 

award. 

200.211 Public access to Federal award infor-

mation. 

200.212 Reporting a determination that a 

non-Federal entity is not qualified for a 

Federal award. 

200.213 Suspension and debarment. 

Subpart D—Post Federal Award 
Requirements 

STANDARDS FOR FINANCIAL AND PROGRAM 

MANAGEMENT 

200.300 Statutory and national policy re-

quirements. 

200.301 Performance measurement. 

200.302 Financial management. 

200.303 Internal controls. 

200.304 Bonds. 

200.305 Payment. 

200.306 Cost sharing or matching. 

200.307 Program income. 

200.308 Revision of budget and program 

plans. 

200.309 Period of performance. 

PROPERTY STANDARDS 

200.310 Insurance coverage. 

200.311 Real property. 

200.312 Federally-owned and exempt prop-

erty. 

200.313 Equipment. 

200.314 Supplies. 

200.315 Intangible property. 

200.316 Property trust relationship. 

PROCUREMENT STANDARDS 

200.317 Procurements by states. 

200.318 General procurement standards. 

200.319 Competition. 

200.320 Methods of procurement to be fol-

lowed. 

200.321 Contracting with small and minority 

businesses, women’s business enterprises, 

and labor surplus area firms. 

200.322 Procurement of recovered materials. 

200.323 Contract cost and price. 

200.324 Federal awarding agency or pass- 

through entity review. 

200.325 Bonding requirements. 

200.326 Contract provisions. 

PERFORMANCE AND FINANCIAL MONITORING 

AND REPORTING 

200.327 Financial reporting. 

200.328 Monitoring and reporting program 

performance. 

200.329 Reporting on real property. 

SUBRECIPIENT MONITORING AND MANAGEMENT 

200.330 Subrecipient and contractor deter-

minations. 

200.331 Requirements for pass-through enti-

ties. 

200.332 Fixed amount subawards. 

RECORD RETENTION AND ACCESS 

200.333 Retention requirements for records. 

200.334 Requests for transfer of records. 

200.335 Methods for collection, transmission 

and storage of information. 

200.336 Access to records. 

200.337 Restrictions on public access to 

records. 

REMEDIES FOR NONCOMPLIANCE 

200.338 Remedies for noncompliance. 

200.339 Termination. 

200.340 Notification of termination require-

ment. 

200.341 Opportunities to object, hearings 

and appeals. 

200.342 Effects of suspension and termi-

nation. 

CLOSEOUT 

200.343 Closeout. 

POST-CLOSEOUT ADJUSTMENTS AND 

CONTINUING RESPONSIBILITIES 

200.344 Post-closeout adjustments and con-

tinuing responsibilities. 
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COLLECTION OF AMOUNTS DUE 

200.345 Collection of amounts due. 

Subpart E—Cost Principles 

GENERAL PROVISIONS 

200.400 Policy guide. 

200.401 Application. 

BASIC CONSIDERATIONS 

200.402 Composition of costs. 

200.403 Factors affecting allowability of 

costs. 

200.404 Reasonable costs. 

200.405 Allocable costs. 

200.406 Applicable credits. 

200.407 Prior written approval (prior ap-

proval). 

200.408 Limitation on allowance of costs. 

200.409 Special considerations. 

200.410 Collection of unallowable costs. 

200.411 Adjustment of previously negotiated 

indirect (F&A) cost rates containing un-

allowable costs. 

DIRECT AND INDIRECT (F&A) COSTS 

200.412 Classification of costs. 

200.413 Direct costs. 

200.414 Indirect (F&A) costs. 

200.415 Required certifications. 

SPECIAL CONSIDERATIONS FOR STATES, LOCAL 

GOVERNMENTS AND INDIAN TRIBES 

200.416 Cost allocation plans and indirect 

cost proposals. 

200.417 Interagency service. 

SPECIAL CONSIDERATIONS FOR INSTITUTIONS OF 

HIGHER EDUCATION 

200.418 Costs incurred by states and local 

governments. 

200.419 Cost accounting standards and dis-

closure statement. 

GENERAL PROVISIONS FOR SELECTED ITEMS OF 

COST 

200.420 Considerations for selected items of 

cost. 

200.421 Advertising and public relations. 

200.422 Advisory councils. 

200.423 Alcoholic beverages. 

200.424 Alumni/ae activities. 

200.425 Audit services. 

200.426 Bad debts. 

200.427 Bonding costs. 

200.428 Collections of improper payments. 

200.429 Commencement and convocation 

costs. 

200.430 Compensation—personal services. 

200.431 Compensation—fringe benefits. 

200.432 Conferences. 

200.433 Contingency provisions. 

200.434 Contributions and donations. 

200.435 Defense and prosecution of criminal 

and civil proceedings, claims, appeals 

and patent infringements. 

200.436 Depreciation. 

200.437 Employee health and welfare costs. 

200.438 Entertainment costs. 

200.439 Equipment and other capital expend-

itures. 

200.440 Exchange rates. 

200.441 Fines, penalties, damages and other 

settlements. 

200.442 Fund raising and investment man-

agement costs. 

200.443 Gains and losses on disposition of de-

preciable assets. 

200.444 General costs of government. 

200.445 Goods or services for personal use. 

200.446 Idle facilities and idle capacity. 

200.447 Insurance and indemnification. 

200.448 Intellectual property. 

200.449 Interest. 

200.450 Lobbying. 

200.451 Losses on other awards or contracts. 

200.452 Maintenance and repair costs. 

200.453 Materials and supplies costs, includ-

ing costs of computing devices. 

200.454 Memberships, subscriptions, and pro-

fessional activity costs. 

200.455 Organization costs. 

200.456 Participant support costs. 

200.457 Plant and security costs. 

200.458 Pre-award costs. 

200.459 Professional service costs. 

200.460 Proposal costs. 

200.461 Publication and printing costs. 

200.462 Rearrangement and reconversion 

costs. 

200.463 Recruiting costs. 

200.464 Relocation costs of employees. 

200.465 Rental costs of real property and 

equipment. 

200.466 Scholarships and student aid costs. 

200.467 Selling and marketing costs. 

200.468 Specialized service facilities. 

200.469 Student activity costs. 

200.470 Taxes (including Value Added Tax). 

200.471 Termination costs. 

200.472 Training and education costs. 

200.473 Transportation costs. 

200.474 Travel costs. 

200.475 Trustees. 

Subpart F—Audit Requirements 

GENERAL 

200.500 Purpose. 

AUDITS 

200.501 Audit requirements. 

200.502 Basis for determining Federal 

awards expended. 

200.503 Relation to other audit require-

ments. 

200.504 Frequency of audits. 

200.505 Sanctions. 

200.506 Audit costs. 
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200.507 Program-specific audits. 

AUDITEES 

200.508 Auditee responsibilities. 

200.509 Auditor selection. 

200.510 Financial statements. 

200.511 Audit findings follow-up. 

200.512 Report submission. 

FEDERAL AGENCIES 

200.513 Responsibilities. 

AUDITORS 

200.514 Scope of audit. 

200.515 Audit reporting. 

200.516 Audit findings. 

200.517 Audit documentation. 

200.518 Major program determination. 

200.519 Criteria for Federal program risk. 

200.520 Criteria for a low-risk auditee. 

MANAGEMENT DECISIONS 

200.521 Management decision. 

APPENDIX I TO PART 200—FULL TEXT OF NO-

TICE OF FUNDING OPPORTUNITY 

APPENDIX II TO PART 200—CONTRACT PROVI-

SIONS FOR NON-FEDERAL ENTITY CON-

TRACTS UNDER FEDERAL AWARDS 

APPENDIX III TO PART 200—INDIRECT (F&A) 

COSTS IDENTIFICATION AND ASSIGNMENT, 

AND RATE DETERMINATION FOR INSTITU-

TIONS OF HIGHER EDUCATION (IHES) 

APPENDIX IV TO PART 200—INDIRECT (F&A) 

COSTS IDENTIFICATION AND ASSIGNMENT, 

AND RATE DETERMINATION FOR NONPROFIT 

ORGANIZATIONS 

APPENDIX V TO PART 200— STATE/LOCAL GOV-

ERNMENTWIDE CENTRAL SERVICE COST AL-

LOCATION PLANS 

APPENDIX VI TO PART 200—PUBLIC ASSIST-

ANCE COST ALLOCATION PLANS 

APPENDIX VII TO PART 220—STATES AND 

LOCAL GOVERNMENT AND INDIAN TRIBE IN-

DIRECT COST PROPOSALS 

APPENDIX VIII TO PART 200—NONPROFIT OR-

GANIZATIONS EXEMPTED FROM SUBPART 

E—COST PRINCIPLES OF PART 200 

APPENDIX IX TO PART 200—HOSPITAL COST 

PRINCIPLES 

APPENDIX X TO PART 200—DATA COLLECTION 

FORM (FORM SF–SAC) 

APPENDIX XI TO PART 200—COMPLIANCE SUP-

PLEMENT 

APPENDIX XII TO PART 200—AWARD TERM AND 

CONDITION FOR RECIPIENT INTEGRITY AND 

PERFORMANCE MATTERS 

AUTHORITY: 31 U.S.C. 503 

SOURCE: 78 FR 78608, Dec. 26, 2013, unless 

otherwise noted. 

Subpart A—Acronyms and 
Definitions 
ACRONYMS 

§ 200.0 Acronyms. 

ACRONYM TERM 

CAS Cost Accounting Standards 
CFDA Catalog of Federal Domestic 

Assistance 
CFR Code of Federal Regulations 
CMIA Cash Management Improve-

ment Act 
COG Councils Of Governments 
COSO Committee of Sponsoring Orga-

nizations of the Treadway Commis-

sion 

EPA Environmental Protection Agen 

cy 
ERISA Employee Retirement Income 

Security Act of 1974 (29 U.S.C. 1301– 

1461) 
EUI Energy Usage Index 
F&A Facilities and Administration 
FAC Federal Audit Clearinghouse 
FAIN Federal Award Identification 

Number 
FAPIIS Federal Awardee Perform-

ance and Integrity Information Sys-

tem 
FAR Federal Acquisition Regulation 
FFATA Federal Funding Account-

ability and Transparency Act of 2006 

or Transparency Act—Public Law 

109–282, as amended by section 6202(a) 

of Public Law 110–252 (31 U.S.C. 6101) 

FICA Federal Insurance Contribu-

tions Act 

FOIA Freedom of Information Act 

FR Federal Register 

FTE Full-time equivalent 

GAAP Generally Accepted Account-

ing Principles 

GAGAS Generally Accepted Govern-

ment Auditing Standards 

GAO Government Accountability Of-

fice 

GOCO Government owned, contractor 

operated 

GSA General Services Administration 

IBS Institutional Base Salary 

IHE Institutions of Higher Education 

IRC Internal Revenue Code 

ISDEAA Indian Self-Determination 

and Education and Assistance Act 

MTC Modified Total Cost 
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MTDC Modified Total Direct Cost 

OMB Office of Management and Budg-

et 

PII Personally Identifiable Informa-

tion 

PMS Payment Management System 

PRHP Post-retirement Health Plans 

PTE Pass-through Entity 

REUI Relative Energy Usage Index 

SAM System for Award Management 

(accessible at https://www.sam.gov) 

SFA Student Financial Aid 

SNAP Supplemental Nutrition Assist-

ance Program 

SPOC Single Point of Contact 

TANF Temporary Assistance for 

Needy Families 

TFM Treasury Financial Manual 

U.S.C. United States Code 

VAT Value Added Tax 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014; 80 FR 43308, July 22, 

2015] 

§ 200.1 Definitions. 

These are the definitions for terms 

used in this part. Different definitions 

may be found in Federal statutes or 

regulations that apply more specifi-

cally to particular programs or activi-

ties. These definitions could be supple-

mented by additional instructional in-

formation provided in governmentwide 

standard information collections. 

§ 200.2 Acquisition cost. 

Acquisition cost means the cost of the 

asset including the cost to ready the 

asset for its intended use. Acquisition 

cost for equipment, for example, means 

the net invoice price of the equipment, 

including the cost of any modifica-

tions, attachments, accessories, or aux-

iliary apparatus necessary to make it 

usable for the purpose for which it is 

acquired. Acquisition costs for soft-

ware includes those development costs 

capitalized in accordance with gen-

erally accepted accounting principles 

(GAAP). Ancillary charges, such as 

taxes, duty, protective in transit insur-

ance, freight, and installation may be 

included in or excluded from the acqui-

sition cost in accordance with the non- 

Federal entity’s regular accounting 

practices. 

§200.3 Advance payment. 

Advance payment means a payment 

that a Federal awarding agency or 

pass-through entity makes by any ap-

propriate payment mechanism, includ-

ing a predetermined payment schedule, 

before the non-Federal entity disburses 

the funds for program purposes. 

§ 200.4 Allocation. 

Allocation means the process of as-

signing a cost, or a group of costs, to 

one or more cost objective(s), in rea-

sonable proportion to the benefit pro-

vided or other equitable relationship. 

The process may entail assigning a 

cost(s) directly to a final cost objective 

or through one or more intermediate 

cost objectives. 

§ 200.5 Audit finding. 

Audit finding means deficiencies 

which the auditor is required by 

§ 200.516 Audit findings, paragraph (a) 

to report in the schedule of findings 

and questioned costs. 

§ 200.6 Auditee. 

Auditee means any non-Federal enti-

ty that expends Federal awards which 

must be audited under Subpart F— 

Audit Requirements of this part. 

§ 200.7 Auditor. 

Auditor means an auditor who is a 

public accountant or a Federal, state, 

local government, or Indian tribe audit 

organization, which meets the general 

standards specified for external audi-

tors in generally accepted government 

auditing standards (GAGAS). The term 

auditor does not include internal audi-

tors of nonprofit organizations. 

[79 FR 75880, Dec. 19, 2014] 

§ 200.8 Budget. 

Budget means the financial plan for 

the project or program that the Fed-

eral awarding agency or pass-through 

entity approves during the Federal 

award process or in subsequent amend-

ments to the Federal award. It may in-

clude the Federal and non-Federal 

share or only the Federal share, as de-

termined by the Federal awarding 

agency or pass-through entity. 
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§ 200.9 Central service cost allocation 
plan. 

Central service cost allocation plan 
means the documentation identifying, 

accumulating, and allocating or devel-

oping billing rates based on the allow-

able costs of services provided by a 

state, local government, or Indian tribe 

on a centralized basis to its depart-

ments and agencies. The costs of these 

services may be allocated or billed to 

users. 

§ 200.10 Catalog of Federal Domestic 
Assistance (CFDA) number. 

CFDA number means the number as-

signed to a Federal program in the 

CFDA. 

§ 200.11 CFDA program title. 

CFDA program title means the title of 

the program under which the Federal 

award was funded in the CFDA. 

§ 200.12 Capital assets. 

Capital assets means tangible or in-

tangible assets used in operations hav-

ing a useful life of more than one year 

which are capitalized in accordance 

with GAAP. Capital assets include: 

(a) Land, buildings (facilities), equip-

ment, and intellectual property (in-

cluding software) whether acquired by 

purchase, construction, manufacture, 

lease-purchase, exchange, or through 

capital leases; and 

(b) Additions, improvements, modi-

fications, replacements, rearrange-

ments, reinstallations, renovations or 

alterations to capital assets that mate-

rially increase their value or useful life 

(not ordinary repairs and mainte-

nance). 

§ 200.13 Capital expenditures. 

Capital expenditures means expendi-

tures to acquire capital assets or ex-

penditures to make additions, improve-

ments, modifications, replacements, 

rearrangements, reinstallations, ren-

ovations, or alterations to capital as-

sets that materially increase their 

value or useful life. 

§ 200.14 Claim. 

Claim means, depending on the con-

text, either: 

(a) A written demand or written as-
sertion by one of the parties to a Fed-
eral award seeking as a matter of 
right: 

(1) The payment of money in a sum 
certain; 

(2) The adjustment or interpretation 
of the terms and conditions of the Fed-
eral award; or 

(3) Other relief arising under or relat-
ing to a Federal award. 

(b) A request for payment that is not 
in dispute when submitted. 

§ 200.15 Class of Federal awards. 
Class of Federal awards means a group 

of Federal awards either awarded under 
a specific program or group of pro-

grams or to a specific type of non-Fed-

eral entity or group of non-Federal en-

tities to which specific provisions or 

exceptions may apply. 

§ 200.16 Closeout. 
Closeout means the process by which 

the Federal awarding agency or pass- 

through entity determines that all ap-

plicable administrative actions and all 

required work of the Federal award 

have been completed and takes actions 

as described in § 200.343 Closeout. 

§ 200.17 Cluster of programs. 
Cluster of programs means a grouping 

of closely related programs that share 

common compliance requirements. The 

types of clusters of programs are re-

search and development (R&D), student 

financial aid (SFA), and other clusters. 

‘‘Other clusters’’ are as defined by OMB 

in the compliance supplement or as 

designated by a state for Federal 

awards the state provides to its sub-

recipients that meet the definition of a 

cluster of programs. When designating 

an ‘‘other cluster,’’ a state must iden-

tify the Federal awards included in the 

cluster and advise the subrecipients of 

compliance requirements applicable to 

the cluster, consistent with § 200.331 

Requirements for pass-through enti-

ties, paragraph (a). A cluster of pro-

grams must be considered as one pro-

gram for determining major programs, 

as described in § 200.518 Major program 

determination, and, with the exception 

of R&D as described in § 200.501 Audit 

requirements, paragraph (c), whether a 

program-specific audit may be elected. 
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§ 200.18 Cognizant agency for audit. 

Cognizant agency for audit means the 

Federal agency designated to carry out 

the responsibilities described in 

§ 200.513 Responsibilities, paragraph (a). 

The cognizant agency for audit is not 

necessarily the same as the cognizant 

agency for indirect costs. A list of cog-

nizant agencies for audit may be found 

at the FAC Web site. 

§ 200.19 Cognizant agency for indirect 
costs. 

Cognizant agency for indirect costs 

means the Federal agency responsible 

for reviewing, negotiating, and approv-

ing cost allocation plans or indirect 

cost proposals developed under this 

part on behalf of all Federal agencies. 

The cognizant agency for indirect cost 

is not necessarily the same as the cog-

nizant agency for audit. For assign-

ments of cognizant agencies see the 

following: 

(a) For IHEs: Appendix III to Part 

200—Indirect (F&A) Costs Identifica-

tion and Assignment, and Rate Deter-

mination for Institutions of Higher 

Education (IHEs), paragraph C.11. 

(b) For nonprofit organizations: Ap-

pendix IV to Part 200—Indirect (F&A) 

Costs Identification and Assignment, 

and Rate Determination for Nonprofit 

Organizations, paragraph C.2.a. 

(c) For state and local governments: 

Appendix V to Part 200—State/Local 

Governmentwide Central Service Cost 

Allocation Plans, paragraph F.1. 

(d) For Indian tribes: Appendix VII to 

Part 200—States and Local Govern-

ment and Indian Tribe Indirect Cost 

Proposal, paragraph D.1. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014; 80 FR 54407, Sept. 10, 

2015] 

§ 200.20 Computing devices. 

Computing devices means machines 

used to acquire, store, analyze, process, 

and publish data and other information 

electronically, including accessories 

(or ‘‘peripherals’’) for printing, trans-

mitting and receiving, or storing elec-

tronic information. See also §§ 200.94 

Supplies and 200.58 Information tech-

nology systems. 

§ 200.21 Compliance supplement. 
Compliance supplement means Appen-

dix XI to Part 200—Compliance Supple-
ment (previously known as the Cir-
cular A–133 Compliance Supplement). 

§ 200.22 Contract. 
Contract means a legal instrument by 

which a non-Federal entity purchases 
property or services needed to carry 
out the project or program under a 
Federal award. The term as used in 
this part does not include a legal in-
strument, even if the non-Federal enti-
ty considers it a contract, when the 
substance of the transaction meets the 
definition of a Federal award or 
subaward (see § 200.92 Subaward). 

§ 200.23 Contractor. 
Contractor means an entity that re-

ceives a contract as defined in § 200.22 
Contract. 

§ 200.24 Cooperative agreement. 
Cooperative agreement means a legal 

instrument of financial assistance be-
tween a Federal awarding agency or 
pass-through entity and a non-Federal 
entity that, consistent with 31 U.S.C. 
6302–6305: 

(a) Is used to enter into a relation-
ship the principal purpose of which is 
to transfer anything of value from the 
Federal awarding agency or pass- 
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States 
(see 31 U.S.C. 6101(3)); and not to ac-
quire property or services for the Fed-
eral Government or pass-through enti-
ty’s direct benefit or use; 

(b) Is distinguished from a grant in 
that it provides for substantial involve-
ment between the Federal awarding 
agency or pass-through entity and the 
non-Federal entity in carrying out the 
activity contemplated by the Federal 
award. 

(c) The term does not include: 
(1) A cooperative research and devel-

opment agreement as defined in 15 
U.S.C. 3710a; or 

(2) An agreement that provides only: 
(i) Direct United States Government 

cash assistance to an individual; 
(ii) A subsidy; 
(iii) A loan; 
(iv) A loan guarantee; or 
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(v) Insurance. 

§ 200.25 Cooperative audit resolution. 
Cooperative audit resolution means the 

use of audit follow-up techniques which 
promote prompt corrective action by 
improving communication, fostering 
collaboration, promoting trust, and de-
veloping an understanding between the 
Federal agency and the non-Federal en-
tity. This approach is based upon: 

(a) A strong commitment by Federal 
agency and non-Federal entity leader-

ship to program integrity; 
(b) Federal agencies strengthening 

partnerships and working coopera-

tively with non-Federal entities and 

their auditors; and non-Federal enti-

ties and their auditors working coop-

eratively with Federal agencies; 
(c) A focus on current conditions and 

corrective action going forward; 
(d) Federal agencies offering appro-

priate relief for past noncompliance 

when audits show prompt corrective 

action has occurred; and 
(e) Federal agency leadership sending 

a clear message that continued failure 

to correct conditions identified by au-

dits which are likely to cause improper 

payments, fraud, waste, or abuse is un-

acceptable and will result in sanctions. 

§ 200.26 Corrective action. 
Corrective action means action taken 

by the auditee that: 
(a) Corrects identified deficiencies; 
(b) Produces recommended improve-

ments; or 
(c) Demonstrates that audit findings 

are either invalid or do not warrant 

auditee action. 

§ 200.27 Cost allocation plan. 
Cost allocation plan means central 

service cost allocation plan or public 

assistance cost allocation plan. 

§ 200.28 Cost objective. 
Cost objective means a program, func-

tion, activity, award, organizational 

subdivision, contract, or work unit for 

which cost data are desired and for 

which provision is made to accumulate 

and measure the cost of processes, 

products, jobs, capital projects, etc. A 

cost objective may be a major function 

of the non-Federal entity, a particular 

service or project, a Federal award, or 

an indirect (Facilities & Administra-
tive (F&A)) cost activity, as described 
in Subpart E—Cost Principles of this 
Part. See also §§ 200.44 Final cost objec-
tive and 200.60 Intermediate cost objec-

tive. 

§ 200.29 Cost sharing or matching. 
Cost sharing or matching means the 

portion of project costs not paid by 

Federal funds (unless otherwise author-

ized by Federal statute). See also 

§ 200.306 Cost sharing or matching. 

§ 200.30 Cross-cutting audit finding. 
Cross-cutting audit finding means an 

audit finding where the same under-

lying condition or issue affects Federal 

awards of more than one Federal 

awarding agency or pass-through enti-

ty. 

§ 200.31 Disallowed costs. 
Disallowed costs means those charges 

to a Federal award that the Federal 

awarding agency or pass-through enti-

ty determines to be unallowable, in ac-

cordance with the applicable Federal 

statutes, regulations, or the terms and 

conditions of the Federal award. 

§ 200.32 [Reserved] 

§ 200.33 Equipment. 
Equipment means tangible personal 

property (including information tech-

nology systems) having a useful life of 

more than one year and a per-unit ac-

quisition cost which equals or exceeds 

the lesser of the capitalization level es-

tablished by the non-Federal entity for 

financial statement purposes, or $5,000. 

See also §§ 200.12 Capital assets, 200.20 

Computing devices, 200.48 General pur-

pose equipment, 200.58 Information 

technology systems, 200.89 Special pur-

pose equipment, and 200.94 Supplies. 

§ 200.34 Expenditures. 
Expenditures means charges made by 

a non-Federal entity to a project or 

program for which a Federal award was 

received. 
(a) The charges may be reported on a 

cash or accrual basis, as long as the 

methodology is disclosed and is con-

sistently applied. 
(b) For reports prepared on a cash 

basis, expenditures are the sum of: 
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(1) Cash disbursements for direct 

charges for property and services; 

(2) The amount of indirect expense 

charged; 

(3) The value of third-party in-kind 

contributions applied; and 

(4) The amount of cash advance pay-

ments and payments made to sub-

recipients. 

(c) For reports prepared on an ac-

crual basis, expenditures are the sum 

of: 

(1) Cash disbursements for direct 

charges for property and services; 

(2) The amount of indirect expense 

incurred; 

(3) The value of third-party in-kind 

contributions applied; and 

(4) The net increase or decrease in 

the amounts owed by the non-Federal 

entity for: 

(i) Goods and other property re-

ceived; 

(ii) Services performed by employees, 

contractors, subrecipients, and other 

payees; and 

(iii) Programs for which no current 

services or performance are required 

such as annuities, insurance claims, or 

other benefit payments. 

§ 200.35 Federal agency. 

Federal agency means an ‘‘agency’’ as 

defined at 5 U.S.C. 551(1) and further 

clarified by 5 U.S.C. 552(f). 

§ 200.36 Federal Audit Clearinghouse 
(FAC). 

FAC means the clearinghouse des-

ignated by OMB as the repository of 

record where non-Federal entities are 

required to transmit the reporting 

packages required by Subpart F—Audit 

Requirements of this part. The mailing 

address of the FAC is Federal Audit 

Clearinghouse, Bureau of the Census, 

1201 E. 10th Street, Jeffersonville, IN 

47132 and the web address is: http://har-

vester.census.gov/sac/. Any future up-

dates to the location of the FAC may 

be found at the OMB Web site. 

§ 200.37 Federal awarding agency. 

Federal awarding agency means the 

Federal agency that provides a Federal 

award directly to a non-Federal entity. 

§ 200.38 Federal award. 
Federal award has the meaning, de-

pending on the context, in either para-
graph (a) or (b) of this section: 

(a)(1) The Federal financial assist-
ance that a non-Federal entity receives 
directly from a Federal awarding agen-
cy or indirectly from a pass-through 
entity, as described in § 200.101 Applica-
bility; or 

(2) The cost-reimbursement contract 
under the Federal Acquisition Regula-
tions that a non-Federal entity re-
ceives directly from a Federal award-
ing agency or indirectly from a pass- 
through entity, as described in § 200.101 
Applicability. 

(b) The instrument setting forth the 
terms and conditions. The instrument 
is the grant agreement, cooperative 
agreement, other agreement for assist-
ance covered in paragraph (b) of § 200.40 
Federal financial assistance, or the 
cost-reimbursement contract awarded 
under the Federal Acquisition Regula-
tions. 

(c) Federal award does not include 
other contracts that a Federal agency 
uses to buy goods or services from a 
contractor or a contract to operate 
Federal Government owned, contractor 
operated facilities (GOCOs). 

(d) See also definitions of Federal fi-

nancial assistance, grant agreement, 

and cooperative agreement. 

§ 200.39 Federal award date. 
Federal award date means the date 

when the Federal award is signed by 

the authorized official of the Federal 

awarding agency. 

§ 200.40 Federal financial assistance. 
(a) Federal financial assistance means 

assistance that non-Federal entities re-

ceive or administer in the form of: 
(1) Grants; 
(2) Cooperative agreements; 
(3) Non-cash contributions or dona-

tions of property (including donated 

surplus property); 
(4) Direct appropriations; 
(5) Food commodities; and 
(6) Other financial assistance (except 

assistance listed in paragraph (b) of 

this section). 
(b) For § 200.202 Requirement to pro-

vide public notice of Federal financial 

assistance programs and Subpart F— 
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Audit Requirements of this part, Fed-
eral financial assistance also includes as-

sistance that non-Federal entities re-

ceive or administer in the form of: 

(1) Loans; 

(2) Loan Guarantees; 

(3) Interest subsidies; and 

(4) Insurance. 

(c) Federal financial assistance does 

not include amounts received as reim-

bursement for services rendered to in-

dividuals as described in § 200.502 Basis 

for determining Federal awards ex-
pended, paragraph (h) and (i) of this 

part. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 54407, Sept. 10, 2015] 

§ 200.41 Federal interest. 
Federal interest means, for purposes of 

§ 200.329 Reporting on real property or 

when used in connection with the ac-

quisition or improvement of real prop-

erty, equipment, or supplies under a 

Federal award, the dollar amount that 

is the product of the: 

(a) Federal share of total project 

costs; and 

(b) Current fair market value of the 

property, improvements, or both, to 

the extent the costs of acquiring or im-

proving the property were included as 

project costs. 

§ 200.42 Federal program. 
Federal program means: 

(a) All Federal awards which are as-

signed a single number in the CFDA. 

(b) When no CFDA number is as-

signed, all Federal awards to non-Fed-

eral entities from the same agency 

made for the same purpose must be 

combined and considered one program. 

(c) Notwithstanding paragraphs (a) 

and (b) of this definition, a cluster of 

programs. The types of clusters of pro-

grams are: 

(1) Research and development (R&D); 

(2) Student financial aid (SFA); and 

(3) ‘‘Other clusters,’’ as described in 

the definition of Cluster of Programs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014] 

§ 200.43 Federal share. 
Federal share means the portion of 

the total project costs that are paid by 

Federal funds. 

§ 200.44 Final cost objective. 
Final cost objective means a cost ob-

jective which has allocated to it both 

direct and indirect costs and, in the 

non-Federal entity’s accumulation sys-

tem, is one of the final accumulation 

points, such as a particular award, in-

ternal project, or other direct activity 

of a non-Federal entity. See also 

§§ 200.28 Cost objective and 200.60 Inter-

mediate cost objective. 

§ 200.45 Fixed amount awards. 
Fixed amount awards means a type of 

grant agreement under which the Fed-

eral awarding agency or pass-through 

entity provides a specific level of sup-

port without regard to actual costs in-

curred under the Federal award. This 

type of Federal award reduces some of 

the administrative burden and record- 

keeping requirements for both the non- 

Federal entity and Federal awarding 

agency or pass-through entity. Ac-

countability is based primarily on per-

formance and results. See §§ 200.201 Use 

of grant agreements (including fixed 

amount awards), cooperative agree-

ments, and contracts, paragraph (b) 

and 200.332 Fixed amount subawards. 

§ 200.46 Foreign public entity. 
Foreign public entity means: 

(a) A foreign government or foreign 

governmental entity; 

(b) A public international organiza-

tion, which is an organization entitled 

to enjoy privileges, exemptions, and 

immunities as an international organi-

zation under the International Organi-

zations Immunities Act (22 U.S.C. 288– 

288f); 

(c) An entity owned (in whole or in 

part) or controlled by a foreign govern-

ment; or 

(d) Any other entity consisting whol-

ly or partially of one or more foreign 

governments or foreign governmental 

entities. 

§ 200.47 Foreign organization. 
Foreign organization means an entity 

that is: 

(a) A public or private organization 

located in a country other than the 

United States and its territories that is 

subject to the laws of the country in 

which it is located, irrespective of the 
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citizenship of project staff or place of 

performance; 

(b) A private nongovernmental orga-

nization located in a country other 

than the United States that solicits 

and receives cash contributions from 

the general public; 

(c) A charitable organization located 

in a country other than the United 

States that is nonprofit and tax ex-

empt under the laws of its country of 

domicile and operation, and is not a 

university, college, accredited degree- 

granting institution of education, pri-

vate foundation, hospital, organization 

engaged exclusively in research or sci-

entific activities, church, synagogue, 

mosque or other similar entities orga-

nized primarily for religious purposes; 

or 

(d) An organization located in a 

country other than the United States 

not recognized as a Foreign Public En-

tity. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014] 

§ 200.48 General purpose equipment. 
General purpose equipment means 

equipment which is not limited to re-

search, medical, scientific or other 

technical activities. Examples include 

office equipment and furnishings, mod-

ular offices, telephone networks, infor-

mation technology equipment and sys-

tems, air conditioning equipment, re-

production and printing equipment, 

and motor vehicles. See also Equip-

ment and Special Purpose Equipment. 

§ 200.49 Generally Accepted Account-
ing Principles (GAAP). 

GAAP has the meaning specified in 

accounting standards issued by the 

Government Accounting Standards 

Board (GASB) and the Financial Ac-

counting Standards Board (FASB). 

§ 200.50 Generally Accepted Govern-
ment Auditing Standards (GAGAS). 

GAGAS, also known as the Yellow 

Book, means generally accepted gov-

ernment auditing standards issued by 

the Comptroller General of the United 

States, which are applicable to finan-

cial audits. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014] 

§ 200.51 Grant agreement. 
Grant agreement means a legal instru-

ment of financial assistance between a 
Federal awarding agency or pass- 
through entity and a non-Federal enti-
ty that, consistent with 31 U.S.C. 6302, 
6304: 

(a) Is used to enter into a relation-
ship the principal purpose of which is 
to transfer anything of value from the 
Federal awarding agency or pass- 
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States 
(see 31 U.S.C. 6101(3)); and not to ac-
quire property or services for the Fed-
eral awarding agency or pass-through 
entity’s direct benefit or use; 

(b) Is distinguished from a coopera-
tive agreement in that it does not pro-
vide for substantial involvement be-
tween the Federal awarding agency or 
pass-through entity and the non-Fed-
eral entity in carrying out the activity 
contemplated by the Federal award. 

(c) Does not include an agreement 
that provides only: 

(1) Direct United States Government 
cash assistance to an individual; 

(2) A subsidy; 
(3) A loan; 
(4) A loan guarantee; or 
(5) Insurance. 

§ 200.52 Hospital. 
Hospital means a facility licensed as 

a hospital under the law of any state or 
a facility operated as a hospital by the 
United States, a state, or a subdivision 
of a state. 

§ 200.53 Improper payment. 
(a) Improper payment means any pay-

ment that should not have been made 
or that was made in an incorrect 
amount (including overpayments and 
underpayments) under statutory, con-
tractual, administrative, or other le-

gally applicable requirements; and 
(b) Improper payment includes any 

payment to an ineligible party, any 

payment for an ineligible good or serv-

ice, any duplicate payment, any pay-

ment for a good or service not received 

(except for such payments where au-

thorized by law), any payment that 

does not account for credit for applica-

ble discounts, and any payment where 

insufficient or lack of documentation 
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prevents a reviewer from discerning 

whether a payment was proper. 

§ 200.54 Indian tribe (or ‘‘federally rec-
ognized Indian tribe’’). 

Indian tribe means any Indian tribe, 

band, nation, or other organized group 

or community, including any Alaska 

Native village or regional or village 

corporation as defined in or established 

pursuant to the Alaska Native Claims 

Settlement Act (43 U.S.C. Chapter 33), 

which is recognized as eligible for the 

special programs and services provided 

by the United States to Indians be-

cause of their status as Indians (25 

U.S.C. 450b(e)). See annually published 

Bureau of Indian Affairs list of Indian 

Entities Recognized and Eligible to Re-

ceive Services. 

§ 200.55 Institutions of Higher Edu-
cation (IHEs). 

IHE is defined at 20 U.S.C. 1001. 

§ 200.56 Indirect (facilities & adminis-
trative (F&A)) costs. 

Indirect (F&A) costs means those costs 

incurred for a common or joint purpose 

benefitting more than one cost objec-

tive, and not readily assignable to the 

cost objectives specifically benefitted, 

without effort disproportionate to the 

results achieved. To facilitate equi-

table distribution of indirect expenses 

to the cost objectives served, it may be 

necessary to establish a number of 

pools of indirect (F&A) costs. Indirect 

(F&A) cost pools must be distributed to 

benefitted cost objectives on bases that 

will produce an equitable result in con-

sideration of relative benefits derived. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014] 

§ 200.57 Indirect cost rate proposal. 

Indirect cost rate proposal means the 

documentation prepared by a non-Fed-

eral entity to substantiate its request 

for the establishment of an indirect 

cost rate as described in Appendix III 

to Part 200—Indirect (F&A) Costs Iden-

tification and Assignment, and Rate 

Determination for Institutions of High-

er Education (IHEs) through Appendix 

VII to Part 200—States and Local Gov-

ernment and Indian Tribe Indirect Cost 

Proposals of this part, and Appendix IX 
to Part 200—Hospital Cost Principles. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014] 

§ 200.58 Information technology sys-
tems. 

Information technology systems means 
computing devices, ancillary equip-
ment, software, firmware, and similar 
procedures, services (including support 
services), and related resources. See 
also §§ 200.20 Computing devices and 
200.33 Equipment. 

§ 200.59 Intangible property. 
Intangible property means property 

having no physical existence, such as 
trademarks, copyrights, patents and 
patent applications and property, such 
as loans, notes and other debt instru-
ments, lease agreements, stock and 
other instruments of property owner-
ship (whether the property is tangible 
or intangible). 

§ 200.60 Intermediate cost objective. 
Intermediate cost objective means a 

cost objective that is used to accumu-
late indirect costs or service center 
costs that are subsequently allocated 
to one or more indirect cost pools or 
final cost objectives. See also § 200.28 

Cost objective and § 200.44 Final cost 

objective. 

§ 200.61 Internal controls. 
Internal controls means a process, im-

plemented by a non-Federal entity, de-

signed to provide reasonable assurance 

regarding the achievement of objec-

tives in the following categories: 
(a) Effectiveness and efficiency of op-

erations; 
(b) Reliability of reporting for inter-

nal and external use; and 
(c) Compliance with applicable laws 

and regulations. 

§ 200.62 Internal control over compli-
ance requirements for Federal 
awards. 

Internal control over compliance re-
quirements for Federal awards means a 

process implemented by a non-Federal 

entity designed to provide reasonable 

assurance regarding the achievement 

of the following objectives for Federal 

awards: 
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(a) Transactions are properly re-

corded and accounted for, in order to: 
(1) Permit the preparation of reliable 

financial statements and Federal re-

ports; 
(2) Maintain accountability over as-

sets; and 
(3) Demonstrate compliance with 

Federal statutes, regulations, and the 

terms and conditions of the Federal 

award; 
(b) Transactions are executed in com-

pliance with: 
(1) Federal statutes, regulations, and 

the terms and conditions of the Federal 

award that could have a direct and ma-

terial effect on a Federal program; and 
(2) Any other Federal statutes and 

regulations that are identified in the 

Compliance Supplement; and 
(c) Funds, property, and other assets 

are safeguarded against loss from un-

authorized use or disposition. 

§ 200.63 Loan. 
Loan means a Federal loan or loan 

guarantee received or administered by 

a non-Federal entity, except as used in 

the definition of § 200.80 Program in-

come. 
(a) The term ‘‘direct loan’’ means a 

disbursement of funds by the Federal 

Government to a non-Federal borrower 

under a contract that requires the re-

payment of such funds with or without 

interest. The term includes the pur-

chase of, or participation in, a loan 

made by another lender and financing 

arrangements that defer payment for 

more than 90 days, including the sale of 

a Federal Government asset on credit 

terms. The term does not include the 

acquisition of a federally guaranteed 

loan in satisfaction of default claims or 

the price support loans of the Com-

modity Credit Corporation. 

(b) The term ‘‘direct loan obligation’’ 

means a binding agreement by a Fed-

eral awarding agency to make a direct 

loan when specified conditions are ful-

filled by the borrower. 

(c) The term ‘‘loan guarantee’’ means 

any Federal Government guarantee, in-

surance, or other pledge with respect 

to the payment of all or a part of the 

principal or interest on any debt obli-

gation of a non-Federal borrower to a 

non-Federal lender, but does not in-

clude the insurance of deposits, shares, 

or other withdrawable accounts in fi-

nancial institutions. 

(d) The term ‘‘loan guarantee com-

mitment’’ means a binding agreement 

by a Federal awarding agency to make 

a loan guarantee when specified condi-

tions are fulfilled by the borrower, the 

lender, or any other party to the guar-

antee agreement. 

§ 200.64 Local government. 
Local government means any unit of 

government within a state, including a: 

(a) County; 

(b) Borough; 

(c) Municipality; 

(d) City; 

(e) Town; 

(f) Township; 

(g) Parish; 

(h) Local public authority, including 

any public housing agency under the 

United States Housing Act of 1937; 

(i) Special district; 

(j) School district; 

(k) Intrastate district; 

(l) Council of governments, whether 

or not incorporated as a nonprofit cor-

poration under state law; and 

(m) Any other agency or instrumen-

tality of a multi-, regional, or intra- 

state or local government. 

§ 200.65 Major program. 
Major program means a Federal pro-

gram determined by the auditor to be a 

major program in accordance with 

§ 200.518 Major program determination 

or a program identified as a major pro-

gram by a Federal awarding agency or 

pass-through entity in accordance with 

§ 200.503 Relation to other audit re-

quirements, paragraph (e). 

§ 200.66 Management decision. 
Management decision means the eval-

uation by the Federal awarding agency 

or pass-through entity of the audit 

findings and corrective action plan and 

the issuance of a written decision to 

the auditee as to what corrective ac-

tion is necessary. 

§ 200.67 Micro-purchase. 
Micro-purchase means a purchase of 

supplies or services using simplified ac-

quisition procedures, the aggregate 

amount of which does not exceed the 
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micro-purchase threshold. Micro-pur-
chase procedures comprise a subset of a 
non-Federal entity’s small purchase 
procedures. The non-Federal entity 
uses such procedures in order to expe-
dite the completion of its lowest-dollar 
small purchase transactions and mini-
mize the associated administrative 
burden and cost. The micro-purchase 
threshold is set by the Federal Acquisi-
tion Regulation at 48 CFR Subpart 2.1 
(Definitions). It is $3,000 except as oth-
erwise discussed in Subpart 2.1 of that 
regulation, but this threshold is peri-
odically adjusted for inflation. 

§ 200.68 Modified Total Direct Cost 
(MTDC). 

MTDC means all direct salaries and 
wages, applicable fringe benefits, mate-
rials and supplies, services, travel, and 
up to the first $25,000 of each subaward 
(regardless of the period of perform-
ance of the subawards under the 
award). MTDC excludes equipment, 
capital expenditures, charges for pa-
tient care, rental costs, tuition remis-
sion, scholarships and fellowships, par-
ticipant support costs and the portion 
of each subaward in excess of $25,000. 
Other items may only be excluded 
when necessary to avoid a serious in-
equity in the distribution of indirect 
costs, and with the approval of the cog-
nizant agency for indirect costs. 

[79 FR 75880, Dec. 19, 2014] 

§ 200.69 Non-Federal entity. 
Non-Federal entity means a state, 

local government, Indian tribe, institu-
tion of higher education (IHE), or non-
profit organization that carries out a 
Federal award as a recipient or sub-
recipient. 

§ 200.70 Nonprofit organization. 
Nonprofit organization means any cor-

poration, trust, association, coopera-
tive, or other organization, not includ-
ing IHEs, that: 

(a) Is operated primarily for sci-
entific, educational, service, chari-

table, or similar purposes in the public 

interest; 
(b) Is not organized primarily for 

profit; and 
(c) Uses net proceeds to maintain, 

improve, or expand the operations of 

the organization. 

§ 200.71 Obligations. 

When used in connection with a non- 

Federal entity’s utilization of funds 

under a Federal award, obligations 
means orders placed for property and 

services, contracts and subawards 

made, and similar transactions during 

a given period that require payment by 

the non-Federal entity during the same 

or a future period. 

§ 200.72 Office of Management and 
Budget (OMB). 

OMB means the Executive Office of 

the President, Office of Management 

and Budget. 

§ 200.73 Oversight agency for audit. 

Oversight agency for audit means the 

Federal awarding agency that provides 

the predominant amount of funding di-

rectly to a non-Federal entity not as-

signed a cognizant agency for audit. 

When there is no direct funding, the 

Federal awarding agency which is the 

predominant source of pass-through 

funding must assume the oversight re-

sponsibilities. The duties of the over-

sight agency for audit and the process 

for any reassignments are described in 

§ 200.513 Responsibilities, paragraph (b). 

§ 200.74 Pass-through entity. 

Pass-through entity means a non-Fed-

eral entity that provides a subaward to 

a subrecipient to carry out part of a 

Federal program. 

§ 200.75 Participant support costs. 

Participant support costs means direct 

costs for items such as stipends or sub-

sistence allowances, travel allowances, 

and registration fees paid to or on be-

half of participants or trainees (but not 

employees) in connection with con-

ferences, or training projects. 

§ 200.76 Performance goal. 

Performance goal means a target level 

of performance expressed as a tangible, 

measurable objective, against which 

actual achievement can be compared, 

including a goal expressed as a quan-

titative standard, value, or rate. In 

some instances (e.g., discretionary re-

search awards), this may be limited to 

the requirement to submit technical 
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performance reports (to be evaluated in 
accordance with agency policy). 

§ 200.77 Period of performance. 
Period of performance means the time 

during which the non-Federal entity 
may incur new obligations to carry out 
the work authorized under the Federal 
award. The Federal awarding agency or 
pass-through entity must include start 
and end dates of the period of perform-
ance in the Federal award (see §§ 200.210 
Information contained in a Federal 
award paragraph (a)(5) and 200.331 Re-
quirements for pass-through entities, 
paragraph (a)(1)(iv)). 

§ 200.78 Personal property. 
Personal property means property 

other than real property. It may be 
tangible, having physical existence, or 

intangible. 

§ 200.79 Personally Identifiable Infor-
mation (PII). 

PII means information that can be 

used to distinguish or trace an individ-

ual’s identity, either alone or when 

combined with other personal or iden-

tifying information that is linked or 

linkable to a specific individual. Some 

information that is considered to be 

PII is available in public sources such 

as telephone books, public Web sites, 

and university listings. This type of in-

formation is considered to be Public 

PII and includes, for example, first and 

last name, address, work telephone 

number, email address, home telephone 

number, and general educational cre-

dentials. The definition of PII is not 

anchored to any single category of in-

formation or technology. Rather, it re-

quires a case-by-case assessment of the 

specific risk that an individual can be 

identified. Non-PII can become PII 

whenever additional information is 

made publicly available, in any me-

dium and from any source, that, when 

combined with other available infor-

mation, could be used to identify an in-

dividual. 

§ 200.80 Program income. 
Program income means gross income 

earned by the non-Federal entity that 

is directly generated by a supported ac-

tivity or earned as a result of the Fed-

eral award during the period of per-

formance except as provided in § 200.307 
paragraph (f). (See § 200.77 Period of 
performance.) Program income in-
cludes but is not limited to income 
from fees for services performed, the 
use or rental or real or personal prop-
erty acquired under Federal awards, 
the sale of commodities or items fab-
ricated under a Federal award, license 
fees and royalties on patents and copy-
rights, and principal and interest on 
loans made with Federal award funds. 
Interest earned on advances of Federal 
funds is not program income. Except as 
otherwise provided in Federal statutes, 
regulations, or the terms and condi-
tions of the Federal award, program in-
come does not include rebates, credits, 
discounts, and interest earned on any 
of them. See also § 200.407 Prior written 
approval (prior approval). See also 35 
U.S.C. 200–212 ‘‘Disposition of Rights in 
Educational Awards’’ applies to inven-
tions made under Federal awards. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014] 

§ 200.81 Property. 
Property means real property or per-

sonal property. 

§ 200.82 Protected Personally Identifi-
able Information (Protected PII). 

Protected PII means an individual’s 
first name or first initial and last name 
in combination with any one or more 
of types of information, including, but 
not limited to, social security number, 
passport number, credit card numbers, 
clearances, bank numbers, biometrics, 
date and place of birth, mother’s maid-
en name, criminal, medical and finan-
cial records, educational transcripts. 
This does not include PII that is re-
quired by law to be disclosed. (See also 
§ 200.79 Personally Identifiable Informa-
tion (PII)). 

§ 200.83 Project cost. 
Project cost means total allowable 

costs incurred under a Federal award 
and all required cost sharing and vol-
untary committed cost sharing, includ-

ing third-party contributions. 

§ 200.84 Questioned cost. 
Questioned cost means a cost that is 

questioned by the auditor because of an 

audit finding: 
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(a) Which resulted from a violation 

or possible violation of a statute, regu-

lation, or the terms and conditions of a 

Federal award, including for funds used 

to match Federal funds; 
(b) Where the costs, at the time of 

the audit, are not supported by ade-

quate documentation; or 
(c) Where the costs incurred appear 

unreasonable and do not reflect the ac-

tions a prudent person would take in 

the circumstances. 

§ 200.85 Real property. 
Real property means land, including 

land improvements, structures and ap-

purtenances thereto, but excludes 

moveable machinery and equipment. 

§ 200.86 Recipient. 
Recipient means a non-Federal entity 

that receives a Federal award directly 

from a Federal awarding agency to 

carry out an activity under a Federal 

program. The term recipient does not 

include subrecipients. See also § 200.69 

Non-Federal entity. 

§ 200.87 Research and Development 
(R&D). 

R&D means all research activities, 

both basic and applied, and all develop-

ment activities that are performed by 

non-Federal entities. The term re-

search also includes activities involv-

ing the training of individuals in re-

search techniques where such activities 

utilize the same facilities as other re-

search and development activities and 

where such activities are not included 

in the instruction function. 
‘‘Research’’ is defined as a system-

atic study directed toward fuller sci-

entific knowledge or understanding of 

the subject studied. ‘‘Development’’ is 

the systematic use of knowledge and 

understanding gained from research di-

rected toward the production of useful 

materials, devices, systems, or meth-

ods, including design and development 

of prototypes and processes. 

§ 200.88 Simplified acquisition thresh-
old. 

Simplified acquisition threshold means 

the dollar amount below which a non- 

Federal entity may purchase property 

or services using small purchase meth-

ods. Non-Federal entities adopt small 

purchase procedures in order to expe-

dite the purchase of items costing less 

than the simplified acquisition thresh-

old. The simplified acquisition thresh-

old is set by the Federal Acquisition 

Regulation at 48 CFR Subpart 2.1 (Defi-

nitions) and in accordance with 41 

U.S.C. 1908. As of the publication of 

this part, the simplified acquisition 

threshold is $150,000, but this threshold 

is periodically adjusted for inflation. 

(Also see definition of § 200.67 Micro- 

purchase.) 

§ 200.89 Special purpose equipment. 

Special purpose equipment means 

equipment which is used only for re-

search, medical, scientific, or other 

technical activities. Examples of spe-

cial purpose equipment include micro-

scopes, x-ray machines, surgical instru-

ments, and spectrometers. See also 

§§ 200.33 Equipment and 200.48 General 

purpose equipment. 

§ 200.90 State. 

State means any state of the United 

States, the District of Columbia, the 

Commonwealth of Puerto Rico, U.S. 

Virgin Islands, Guam, American 

Samoa, the Commonwealth of the 

Northern Mariana Islands, and any 

agency or instrumentality thereof ex-

clusive of local governments. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014] 

§ 200.91 Student Financial Aid (SFA). 

SFA means Federal awards under 

those programs of general student as-

sistance, such as those authorized by 

Title IV of the Higher Education Act of 

1965, as amended, (20 U.S.C. 1070–1099d), 

which are administered by the U.S. De-

partment of Education, and similar 

programs provided by other Federal 

agencies. It does not include Federal 

awards under programs that provide 

fellowships or similar Federal awards 

to students on a competitive basis, or 

for specified studies or research. 

§ 200.92 Subaward. 

Subaward means an award provided 

by a pass-through entity to a sub-

recipient for the subrecipient to carry 

out part of a Federal award received by 
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the pass-through entity. It does not in-
clude payments to a contractor or pay-
ments to an individual that is a bene-
ficiary of a Federal program. A 
subaward may be provided through any 
form of legal agreement, including an 
agreement that the pass-through enti-
ty considers a contract. 

§ 200.93 Subrecipient. 
Subrecipient means a non-Federal en-

tity that receives a subaward from a 
pass-through entity to carry out part 
of a Federal program; but does not in-
clude an individual that is a bene-
ficiary of such program. A subrecipient 
may also be a recipient of other Fed-
eral awards directly from a Federal 
awarding agency. 

§ 200.94 Supplies. 
Supplies means all tangible personal 

property other than those described in 

§ 200.33 Equipment. A computing device 

is a supply if the acquisition cost is 

less than the lesser of the capitaliza-

tion level established by the non-Fed-

eral entity for financial statement pur-

poses or $5,000, regardless of the length 

of its useful life. See also §§ 200.20 Com-

puting devices and 200.33 Equipment. 

§ 200.95 Termination. 
Termination means the ending of a 

Federal award, in whole or in part at 

any time prior to the planned end of 

period of performance. 

§ 200.96 Third-party in-kind contribu-
tions. 

Third-party in-kind contributions 
means the value of non-cash contribu-

tions (i.e., property or services) that— 
(a) Benefit a federally assisted 

project or program; and 
(b) Are contributed by non-Federal 

third parties, without charge, to a non- 

Federal entity under a Federal award. 

§ 200.97 Unliquidated obligations. 
Unliquidated obligations means, for fi-

nancial reports prepared on a cash 

basis, obligations incurred by the non- 

Federal entity that have not been paid 

(liquidated). For reports prepared on an 

accrual expenditure basis, these are ob-

ligations incurred by the non-Federal 

entity for which an expenditure has 

not been recorded. 

§ 200.98 Unobligated balance. 

Unobligated balance means the 

amount of funds under a Federal award 

that the non-Federal entity has not ob-

ligated. The amount is computed by 

subtracting the cumulative amount of 

the non-Federal entity’s unliquidated 

obligations and expenditures of funds 

under the Federal award from the cu-

mulative amount of the funds that the 

Federal awarding agency or pass- 

through entity authorized the non-Fed-

eral entity to obligate. 

§ 200.99 Voluntary committed cost 
sharing. 

Voluntary committed cost sharing 
means cost sharing specifically pledged 

on a voluntary basis in the proposal’s 

budget or the Federal award on the 

part of the non-Federal entity and that 

becomes a binding requirement of Fed-

eral award. 

Subpart B—General Provisions 

§ 200.100 Purpose. 

(a)(1) This part establishes uniform 

administrative requirements, cost 

principles, and audit requirements for 

Federal awards to non-Federal entities, 

as described in § 200.101 Applicability. 

Federal awarding agencies must not 

impose additional or inconsistent re-

quirements, except as provided in 

§§ 200.102 Exceptions and 200.210 Infor-

mation contained in a Federal award, 

or unless specifically required by Fed-

eral statute, regulation, or Executive 

Order. 

(2) This part provides the basis for a 

systematic and periodic collection and 

uniform submission by Federal agen-

cies of information on all Federal fi-

nancial assistance programs to the Of-

fice of Management and Budget (OMB). 

It also establishes Federal policies re-

lated to the delivery of this informa-

tion to the public, including through 

the use of electronic media. It pre-

scribes the manner in which General 

Services Administration (GSA), OMB, 

and Federal agencies that administer 

Federal financial assistance programs 

are to carry out their statutory respon-

sibilities under the Federal Program 

Information Act (31 U.S.C. 6101–6106). 
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(b) Administrative requirements. Sub-
parts B through D of this part set forth 
the uniform administrative require-
ments for grant and cooperative agree-
ments, including the requirements for 
Federal awarding agency management 
of Federal grant programs before the 
Federal award has been made, and the 
requirements Federal awarding agen-
cies may impose on non-Federal enti-
ties in the Federal award. 

(c) Cost Principles. Subpart E—Cost 
Principles of this part establishes prin-
ciples for determining the allowable 
costs incurred by non-Federal entities 
under Federal awards. The principles 
are for the purpose of cost determina-
tion and are not intended to identify 
the circumstances or dictate the extent 
of Federal Government participation in 
the financing of a particular program 
or project. The principles are designed 
to provide that Federal awards bear 
their fair share of cost recognized 
under these principles except where re-
stricted or prohibited by statute. 

(d) Single Audit Requirements and 
Audit Follow-up. Subpart F—Audit Re-
quirements of this part is issued pursu-
ant to the Single Audit Act Amend-
ments of 1996, (31 U.S.C. 7501–7507). It 
sets forth standards for obtaining con-

sistency and uniformity among Federal 

agencies for the audit of non-Federal 

entities expending Federal awards. 

These provisions also provide the poli-

cies and procedures for Federal award-

ing agencies and pass-through entities 

when using the results of these audits. 
(e) For OMB guidance to Federal 

awarding agencies on Challenges and 

Prizes, please see M–10–11 Guidance on 

the Use of Challenges and Prizes to 

Promote Open Government, issued 

March 8, 2010, or its successor. 

§ 200.101 Applicability. 

(a) General applicability to Federal 

agencies. The requirements established 

in this part apply to Federal agencies 

that make Federal awards to non-Fed-

eral entities. These requirements are 

applicable to all costs related to Fed-

eral awards. 

(b)(1) Applicability to different types of 

Federal awards. The following table de-

scribes what portions of this part apply 

to which types of Federal awards. The 

terms and conditions of Federal awards 

(including this part) flow down to sub-

awards to subrecipients unless a par-

ticular section of this part or the terms 

and conditions of the Federal award 

specifically indicate otherwise. This 

means that non-Federal entities must 

comply with requirements in this part 

regardless of whether the non-Federal 

entity is a recipient or subrecipient of 

a Federal award. Pass-through entities 

must comply with the requirements de-

scribed in Subpart D—Post Federal 

Award Requirements of this part, 

§§ 200.330 Subrecipient and contractor 

determinations through 200.332 Fixed 

amount Subawards, but not any re-

quirements in this part directed to-

wards Federal awarding agencies un-

less the requirements of this part or 

the terms and conditions of the Federal 

award indicate otherwise. 

This table must be read along with the other provisions of this section 

The following portions of this Part 

Are applicable to the following 
types of Federal Awards and 
Fixed-Price Contracts and 
Subcontracts (except as noted 
in paragraphs (d) and (e) 
below): 

Are NOT applicable to the following types of 
Federal Awards and Fixed-Price Contracts 
and Subcontracts: 

Subpart A—Acronyms and Definitions ............. —All.
Subpart B—General Provisions, except for 

§§ 200.111 English Language, 200.112 Con-
flict of Interest, 200.113 Mandatory Disclo-
sures.

—All.

§§ 200.111 English Language, 200.112 Con-
flict of Interest, 200.113 Mandatory Disclo-
sures.

—Grant Agreements and co-
operative agreements.

—Agreements for loans, loan guarantees, in-
terest subsidies and insurance. 

—Procurement contracts awarded by Federal 
Agencies under the Federal Acquisition 
Regulation and subcontracts under those 
contracts. 
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This table must be read along with the other provisions of this section 

The following portions of this Part 

Are applicable to the following 
types of Federal Awards and 
Fixed-Price Contracts and 
Subcontracts (except as noted 
in paragraphs (d) and (e) 
below): 

Are NOT applicable to the following types of 
Federal Awards and Fixed-Price Contracts 
and Subcontracts: 

Subparts C–D, except for §§ 200.202 Require-
ment to provide public notice of Federal fi-
nancial assistance programs, 200.303 Inter-
nal controls, 200.330–332 Subrecipient 
Monitoring and Management.

—Grant Agreements and co-
operative agreements.

—Agreements for loans, loan guarantees, in-
terest subsidies and insurance. 

—Procurement contracts awarded by Federal 
Agencies under the Federal Acquisition 
Regulation and subcontracts under those 
contracts. 

§ 200.202 Requirement to provide public no-
tice of Federal financial assistance programs.

—Grant Agreements and co-
operative agreements.

—Agreements for loans, loan 
guarantees, interest sub-
sidies and insurance.

—Procurement contracts awarded by Federal 
Agencies under the Federal Acquisition 
Regulation and subcontracts under those 
contracts. 

§§ 200.303 Internal controls, 200.330–332 
Subrecipient Monitoring and Management.

—All.

Subpart E—Cost Principles .............................. —Grant Agreements and co-
operative agreements, ex-
cept those providing food 
commodities.

—All procurement contracts 
under the Federal Acquisi-
tion Regulations except 
those that are not nego-
tiated.

—Grant agreements and cooperative agree-
ments providing foods commodities. 

—Fixed amount awards. 
—Agreements for loans, loans guarantees, in-

terest subsidies and insurance. 
—Federal awards to hospitals (see Appendix 

IX Hospital Cost Principles). 

Subpart F—Audit Requirements ....................... —Grant Agreements and co-
operative agreements.

—Contracts and subcontracts, 
except for fixed price con-
tacts and subcontracts, 
awarded under the Federal 
Acquisition Regulation.

—Agreements for loans, loans 
guarantees, interest sub-
sidies and insurance and 
other forms of Federal Fi-
nancial Assistance as de-
fined by the Single Audit Act 
Amendment of 1996.

—Fixed-price contracts and subcontracts 
awarded under the Federal Acquisition 
Regulation. 

(2) Federal award of cost-reimbursement 
contract under the FAR to a non-Federal 
entity. When a non-Federal entity is 

awarded a cost-reimbursement con-

tract, only Subpart D—Post Federal 

Award Requirements of this part, 

§§ 200.330 Subrecipient and contractor 

determinations through 200.332 Fixed 

amount Subawards (in addition to any 

FAR related requirements for 

subaward monitoring), Subpart E— 

Cost Principles of this part and Sub-

part F—Audit Requirements of this 

part are incorporated by reference into 

the contract. However, when the Cost 

Accounting Standards (CAS) are appli-

cable to the contract, they take prece-

dence over the requirements of this 

part except for Subpart F—Audit Re-

quirements of this part when they are 

in conflict. In addition, costs that are 

made unallowable under 10 U.S.C. 

2324(e) and 41 U.S.C. 4304(a) as described 

in the FAR subpart 31.2 and subpart 

31.603 are always unallowable. For re-

quirements other than those covered in 

Subpart D—Post Federal Award Re-

quirements of this part, §§ 200.330 Sub-

recipient and contractor determina-

tions through 200.332 Fixed amount 

Subawards, Subpart E—Cost Principles 

of this part and Subpart F—Audit Re-

quirements of this part, the terms of 

the contract and the FAR apply. 

(3) With the exception of Subpart F— 

Audit Requirements of this part, which 

is required by the Single Audit Act, in 

any circumstances where the provi-

sions of Federal statutes or regulations 

differ from the provisions of this part, 

the provision of the Federal statutes or 

regulations govern. This includes, for 
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agreements with Indian tribes, the pro-

visions of the Indian Self-Determina-

tion and Education and Assistance Act 

(ISDEAA), as amended, 25 U.S.C 450– 

458ddd–2. 

(c) Federal awarding agencies may 

apply subparts A through E of this part 

to for-profit entities, foreign public en-

tities, or foreign organizations, except 

where the Federal awarding agency de-

termines that the application of these 

subparts would be inconsistent with 

the international obligations of the 

United States or the statutes or regu-

lations of a foreign government. 

(d) Except for § 200.202 Requirement 

to provide public notice of Federal fi-

nancial assistance programs and 

§§ 200.330 Subrecipient and contractor 

determinations through 200.332 Fixed 

amount Subawards of Subpart D—Post 

Federal Award Requirements of this 

part, the requirements in Subpart C— 

Pre-Federal Award Requirements and 

Contents of Federal Awards, Subpart 

D—Post Federal Award Requirements 

of this part, and Subpart E—Cost Prin-

ciples of this part do not apply to the 

following programs: 

(1) The block grant awards author-

ized by the Omnibus Budget Reconcili-

ation Act of 1981 (including Community 

Services), except to the extent that 

Subpart E—Cost Principles of this Part 

apply to subrecipients of Community 

Services Block Grant funds pursuant to 

42 U.S.C. 9916(a)(1)(B); 

(2) Federal awards to local education 

agencies under 20 U.S.C. 7702–7703b, 

(portions of the Impact Aid program); 

(3) Payments under the Department 

of Veterans Affairs’ State Home Per 

Diem Program (38 U.S.C. 1741); and 

(4) Federal awards authorized under 

the Child Care and Development Block 

Grant Act of 1990, as amended: 

(i) Child Care and Development Block 

Grant (42 U.S.C. 9858) 

(ii) Child Care Mandatory and Match-

ing Funds of the Child Care and Devel-

opment Fund (42 U.S.C. 9858) 

(e) Except for § 200.202 Requirement 

to provide public notice of Federal fi-

nancial assistance programs the guid-

ance in Subpart C—Pre-Federal Award 

Requirements and Contents of Federal 

Awards of this part does not apply to 

the following programs: 

(1) Entitlement Federal awards to 

carry out the following programs of the 

Social Security Act: 

(i) Temporary Assistance to Needy 

Families (title IV–A of the Social Secu-

rity Act, 42 U.S.C. 601–619); 

(ii) Child Support Enforcement and 

Establishment of Paternity (title IV–D 

of the Social Security Act, 42 U.S.C. 

651–669b); 

(iii) Foster Care and Adoption Assist-

ance (title IV–E of the Act, 42 U.S.C. 

670–679c); 

(iv) Aid to the Aged, Blind, and Dis-

abled (titles I, X, XIV, and XVI–AABD 

of the Act, as amended); 

(v) Medical Assistance (Medicaid) 

(title XIX of the Act, 42 U.S.C. 1396– 

1396w–5) not including the State Med-

icaid Fraud Control program author-

ized by section 1903(a)(6)(B) of the So-

cial Security Act (42 U.S.C. 

1396b(a)(6)(B)); and 

(vi) Children’s Health Insurance Pro-

gram (title XXI of the Act, 42 U.S.C. 

1397aa–1397mm). 

(2) A Federal award for an experi-

mental, pilot, or demonstration project 

that is also supported by a Federal 

award listed in paragraph (e)(1) of this 

section; 

(3) Federal awards under subsection 

412(e) of the Immigration and Nation-

ality Act and subsection 501(a) of the 

Refugee Education Assistance Act of 

1980 (Pub. L. 96–422, 94 Stat. 1809), for 

cash assistance, medical assistance, 

and supplemental security income ben-

efits to refugees and entrants and the 

administrative costs of providing the 

assistance and benefits (8 U.S.C. 

1522(e)); 

(4) Entitlement awards under the fol-

lowing programs of The National 

School Lunch Act: 

(i) National School Lunch Program 

(section 4 of the Act, 42 U.S.C. 1753), 

(ii) Commodity Assistance (section 6 

of the Act, 42 U.S.C. 1755), 

(iii) Special Meal Assistance (section 

11 of the Act, 42 U.S.C. 1759a), 

(iv) Summer Food Service Program 

for Children (section 13 of the Act, 42 

U.S.C. 1761), and 

(v) Child and Adult Care Food Pro-

gram (section 17 of the Act, 42 U.S.C. 

1766). 
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(5) Entitlement awards under the fol-
lowing programs of The Child Nutri-
tion Act of 1966: 

(i) Special Milk Program (section 3 of 
the Act, 42 U.S.C. 1772), 

(ii) School Breakfast Program (sec-
tion 4 of the Act, 42 U.S.C. 1773), and 

(iii) State Administrative Expenses 

(section 7 of the Act, 42 U.S.C. section 

1776). 
(6) Entitlement awards for State Ad-

ministrative Expenses under The Food 

and Nutrition Act of 2008 (section 16 of 

the Act, 7 U.S.C. 2025). 
(7) Non-discretionary Federal awards 

under the following non-entitlement 

programs: 
(i) Special Supplemental Nutrition 

Program for Women, Infants and Chil-

dren (section 17 of the Child Nutrition 

Act of 1966) 42 U.S.C. section 1786; 
(ii) The Emergency Food Assistance 

Programs (Emergency Food Assistance 

Act of 1983) 7 U.S.C. section 7501 note; 

and 
(iii) Commodity Supplemental Food 

Program (section 5 of the Agriculture 

and Consumer Protection Act of 1973) 7 

U.S.C. section 612c note. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75880, Dec. 19, 2014; 80 FR 54407, Sept. 10, 

2015] 

§ 200.102 Exceptions. 
(a) With the exception of Subpart F— 

Audit Requirements of this part, OMB 

may allow exceptions for classes of 

Federal awards or non-Federal entities 

subject to the requirements of this part 

when exceptions are not prohibited by 

statute. However, in the interest of 

maximum uniformity, exceptions from 

the requirements of this part will be 

permitted only in unusual cir-

cumstances. Exceptions for classes of 

Federal awards or non-Federal entities 

will be published on the OMB Web site 

at www.whitehouse.gov/omb. 
(b) Exceptions on a case-by-case basis 

for individual non-Federal entities may 

be authorized by the Federal awarding 

agency or cognizant agency for indirect 

costs, except where otherwise required 

by law or where OMB or other approval 

is expressly required by this part. 
(c) The Federal awarding agency may 

apply more restrictive requirements to 

a class of Federal awards or non-Fed-

eral entities when approved by OMB, or 

when, required by Federal statutes or 

regulations, except for the require-

ments in Subpart F—Audit Require-

ments of this part. A Federal awarding 

agency may apply less restrictive re-

quirements when making fixed amount 

awards as defined in Subpart A—Acro-

nyms and Definitions of this part, ex-

cept for those requirements imposed by 

statute or in Subpart F—Audit Re-

quirements of this part. 

(d) On a case-by-case basis, OMB will 

approve new strategies for Federal 

awards when proposed by the Federal 

awarding agency in accordance with 

OMB guidance (such as M–13–17) to de-

velop additional evidence relevant to 

addressing important policy challenges 

or to promote cost-effectiveness in and 

across Federal programs. Proposals 

may draw on the innovative program 

designs discussed in M–13–17 to expand 

or improve the use of effective prac-

tices in delivering Federal financial as-

sistance while also encouraging inno-

vation in service delivery. Proposals 

submitted to OMB in accordance with 

M–13–17 may include requests to waive 

requirements other than those in Sub-

part F—Audit Requirements of this 

part. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75881, Dec. 19, 2014] 

§ 200.103 Authorities. 

This part is issued under the fol-

lowing authorities. 

(a) Subpart B—General Provisions of 

this part through Subpart D—Post Fed-

eral Award Requirements of this part 

are authorized under 31 U.S.C. 503 (the 

Chief Financial Officers Act, Functions 

of the Deputy Director for Manage-

ment), 31 U.S.C. 1111 (Improving Econ-

omy and Efficiency of the United 

States Government), 41 U.S.C. 1101–1131 

(the Office of Federal Procurement 

Policy Act), Reorganization Plan No. 2 

of 1970, and Executive Order 11541 

(‘‘Prescribing the Duties of the Office 

of Management and Budget and the Do-

mestic Policy Council in the Executive 

Office of the President’’), the Single 

Audit Act Amendments of 1996, (31 

U.S.C. 7501–7507), as well as The Federal 

Program Information Act (Public Law 

95–220 and Public Law 98–169, as amend-

ed, codified at 31 U.S.C. 6101–6106). 
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(b) Subpart E—Cost Principles of this 
part is authorized under the Budget 
and Accounting Act of 1921, as amend-
ed; the Budget and Accounting Proce-
dures Act of 1950, as amended (31 U.S.C. 
1101–1125); the Chief Financial Officers 
Act of 1990 (31 U.S.C. 503–504); Reorga-
nization Plan No. 2 of 1970; and Execu-
tive Order No. 11541, ‘‘Prescribing the 
Duties of the Office of Management 
and Budget and the Domestic Policy 
Council in the Executive Office of the 
President.’’ 

(c) Subpart F—Audit Requirements 
of this part is authorized under the 
Single Audit Act Amendments of 1996, 
(31 U.S.C. 7501–7507). 

§ 200.104 Supersession. 
As described in § 200.110 Effective/ap-

plicability date, this part supersedes 
the following OMB guidance documents 
and regulations under Title 2 of the 
Code of Federal Regulations: 

(a) A–21, ‘‘Cost Principles for Edu-
cational Institutions’’ (2 CFR part 220); 

(b) A–87, ‘‘Cost Principles for State, 
Local and Indian Tribal Governments’’ 
(2 CFR part 225) and also FEDERAL REG-

ISTER notice 51 FR 552 (January 6, 1986); 
(c) A–89, ‘‘Federal Domestic Assist-

ance Program Information’’; 
(d) A–102, ‘‘Grant Awards and Cooper-

ative Agreements with State and Local 

Governments’’; 
(e) A–110, ‘‘Uniform Administrative 

Requirements for Awards and Other 

Agreements with Institutions of Higher 

Education, Hospitals, and Other Non-

profit Organizations’’ (codified at 2 

CFR 215); 
(f) A–122, ‘‘Cost Principles for Non- 

Profit Organizations’’ (2 CFR part 230); 
(g) A–133, ‘‘Audits of States, Local 

Governments and Non-Profit Organiza-

tions ’’; and 
(h) Those sections of A–50 related to 

audits performed under Subpart F— 

Audit Requirements of this part. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75882, Dec. 19, 2014] 

§ 200.105 Effect on other issuances. 
For Federal awards subject to this 

part, all administrative requirements, 

program manuals, handbooks and other 

non-regulatory materials that are in-

consistent with the requirements of 

this part must be superseded upon im-

plementation of this part by the Fed-

eral agency, except to the extent they 

are required by statute or authorized 

in accordance with the provisions in 

§ 200.102 Exceptions. 

§ 200.106 Agency implementation. 

The specific requirements and re-

sponsibilities of Federal agencies and 

non-Federal entities are set forth in 

this part. Federal agencies making 

Federal awards to non-Federal entities 

must implement the language in the 

Subpart C—Pre-Federal Award Re-

quirements and Contents of Federal 

Awards of this part through Subpart 

F—Audit Requirements of this part in 

codified regulations unless different 

provisions are required by Federal stat-

ute or are approved by OMB. 

§ 200.107 OMB responsibilities. 

OMB will review Federal agency reg-

ulations and implementation of this 

part, and will provide interpretations 

of policy requirements and assistance 

to ensure effective and efficient imple-

mentation. Any exceptions will be sub-

ject to approval by OMB. Exceptions 

will only be made in particular cases 

where adequate justification is pre-

sented. 

§ 200.108 Inquiries. 

Inquiries concerning this part may be 

directed to the Office of Federal Finan-

cial Management Office of Manage-

ment and Budget, in Washington, DC. 

Non-Federal entities’ inquiries should 

be addressed to the Federal awarding 

agency, cognizant agency for indirect 

costs, cognizant or oversight agency 

for audit, or pass-through entity as ap-

propriate. 

§ 200.109 Review date. 

OMB will review this part at least 

every five years after December 26, 

2013. 

§ 200.110 Effective/applicability date. 

(a) The standards set forth in this 

part that affect the administration of 

Federal awards issued by Federal 

awarding agencies become effective 

once implemented by Federal awarding 
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agencies or when any future amend-
ment to this part becomes final. Fed-
eral awarding agencies must imple-
ment the policies and procedures appli-
cable to Federal awards by promul-
gating a regulation to be effective by 
December 26, 2014, unless different pro-
visions are required by statute or ap-
proved by OMB. For the procurement 
standards in §§ 200.317 through 200.326, 
non-Federal entities may continue to 
comply with the procurement stand-
ards in previous OMB guidance (as re-
flected in § 200.104) for a total of three 
fiscal years after this part goes into ef-
fect. As such, the effective date for im-
plementation of the procurement 
standards for non-Federal entities will 
start for fiscal years beginning on or 
after December 26, 2017. If a non-Fed-
eral entity chooses to use the previous 

procurement standards for all or part 

of these three fiscal years before adopt-

ing the procurement standards in this 

part, the non-Federal entity must doc-

ument this decision in its internal pro-

curement policies. 
(b) The standards set forth in Sub-

part F—Audit Requirements of this 

part and any other standards which 

apply directly to Federal agencies will 

be effective December 26, 2013 and will 

apply to audits of fiscal years begin-

ning on or after December 26, 2014. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75882, Dec. 19, 2014; 80 FR 54408, Sept. 10, 

2015; 82 FR 22609, May 17, 2017] 

§ 200.111 English language. 
(a) All Federal financial assistance 

announcements and Federal award in-

formation must be in the English lan-

guage. Applications must be submitted 

in the English language and must be in 

the terms of U.S. dollars. If the Federal 

awarding agency receives applications 

in another currency, the Federal 

awarding agency will evaluate the ap-

plication by converting the foreign cur-

rency to United States currency using 

the date specified for receipt of the ap-

plication. 
(b) Non-Federal entities may trans-

late the Federal award and other docu-

ments into another language. In the 

event of inconsistency between any 

terms and conditions of the Federal 

award and any translation into another 

language, the English language mean-

ing will control. Where a significant 
portion of the non-Federal entity’s em-
ployees who are working on the Fed-

eral award are not fluent in English, 

the non-Federal entity must provide 

the Federal award in English and the 

language(s) with which employees are 

more familiar. 

§ 200.112 Conflict of interest. 
The Federal awarding agency must 

establish conflict of interest policies 

for Federal awards. The non-Federal 

entity must disclose in writing any po-

tential conflict of interest to the Fed-

eral awarding agency or pass-through 

entity in accordance with applicable 

Federal awarding agency policy. 

§ 200.113 Mandatory disclosures. 
The non-Federal entity or applicant 

for a Federal award must disclose, in a 

timely manner, in writing to the Fed-

eral awarding agency or pass-through 

entity all violations of Federal crimi-

nal law involving fraud, bribery, or 

gratuity violations potentially affect-

ing the Federal award. Non-Federal en-

tities that have received a Federal 

award including the term and condi-

tion outlined in Appendix XII—Award 

Term and Condition for Recipient In-

tegrity and Performance Matters are 

required to report certain civil, crimi-

nal, or administrative proceedings to 

SAM. Failure to make required disclo-

sures can result in any of the remedies 

described in § 200.338 Remedies for non-

compliance, including suspension or 

debarment. (See also 2 CFR part 180, 31 

U.S.C. 3321, and 41 U.S.C. 2313.) 

[80 FR 43308, July 22, 2015] 

Subpart C—Pre-Federal Award 
Requirements and Contents of 
Federal Awards 

§ 200.200 Purpose. 
(a) Sections 200.201 Use of grant 

agreements (including fixed amount 

awards), cooperative agreements, and 

contracts through 200.208 Certifications 

and representations prescribe instruc-

tions and other pre-award matters to 

be used in the announcement and appli-

cation process. 
(b) Use of §§ 200.203 Notices of funding 

opportunities, 200.204 Federal awarding 
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agency review of merit of proposals, 

200.205 Federal awarding agency review 

of risk posed by applicants, and 200.207 

Specific conditions, is required only for 

competitive Federal awards, but may 

also be used by the Federal awarding 

agency for non-competitive awards 

where appropriate or where required by 

Federal statute. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75882, Dec. 19, 2014] 

§ 200.201 Use of grant agreements (in-
cluding fixed amount awards), co-
operative agreements, and con-
tracts. 

(a) The Federal awarding agency or 

pass-through entity must decide on the 

appropriate instrument for the Federal 

award (i.e., grant agreement, coopera-

tive agreement, or contract) in accord-

ance with the Federal Grant and Coop-

erative Agreement Act (31 U.S.C. 6301– 

08). 

(b) Fixed Amount Awards. In addi-

tion to the options described in para-

graph (a) of this section, Federal 

awarding agencies, or pass-through en-

tities as permitted in § 200.332 Fixed 

amount subawards, may use fixed 

amount awards (see § 200.45 Fixed 

amount awards) to which the following 

conditions apply: 

(1) The Federal award amount is ne-

gotiated using the cost principles (or 

other pricing information) as a guide. 

The Federal awarding agency or pass- 

through entity may use fixed amount 

awards if the project scope is specific 

and if adequate cost, historical, or unit 

pricing data is available to establish a 

fixed amount award based on a reason-

able estimate of actual cost. Payments 

are based on meeting specific require-

ments of the Federal award. Account-

ability is based on performance and re-

sults. Except in the case of termination 

before completion of the Federal 

award, there is no governmental review 

of the actual costs incurred by the non- 

Federal entity in performance of the 

award. Some of the ways in which the 

Federal award may be paid include, but 

are not limited to: 

(i) In several partial payments, the 

amount of each agreed upon in ad-

vance, and the ‘‘milestone’’ or event 

triggering the payment also agreed 

upon in advance, and set forth in the 

Federal award; 

(ii) On a unit price basis, for a de-

fined unit or units, at a defined price or 

prices, agreed to in advance of perform-

ance of the Federal award and set forth 

in the Federal award; or, 

(iii) In one payment at Federal award 

completion. 

(2) A fixed amount award cannot be 

used in programs which require manda-

tory cost sharing or match. 

(3) The non-Federal entity must cer-

tify in writing to the Federal awarding 

agency or pass-through entity at the 

end of the Federal award that the 

project or activity was completed or 

the level of effort was expended. If the 

required level of activity or effort was 

not carried out, the amount of the Fed-

eral award must be adjusted. 

(4) Periodic reports may be estab-

lished for each Federal award. 

(5) Changes in principal investigator, 

project leader, project partner, or scope 

of effort must receive the prior written 

approval of the Federal awarding agen-

cy or pass-through entity. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75882, Dec. 19, 2014] 

§ 200.202 Requirement to provide pub-
lic notice of Federal financial as-
sistance programs. 

(a) The Federal awarding agency 

must notify the public of Federal pro-

grams in the Catalog of Federal Do-

mestic Assistance (CFDA), maintained 

by the General Services Administra-

tion (GSA). 

(1) The CFDA, or any OMB-des-

ignated replacement, is the single, au-

thoritative, governmentwide com-

prehensive source of Federal financial 

assistance program information pro-

duced by the executive branch of the 

Federal Government. 

(2) The information that the Federal 

awarding agency must submit to GSA 

for approval by OMB is listed in para-

graph (b) of this section. GSA must 

prescribe the format for the submis-

sion. 

(3) The Federal awarding agency may 

not award Federal financial assistance 

without assigning it to a program that 

has been included in the CFDA as re-

quired in this section unless there are 
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exigent circumstances requiring other-

wise, such as timing requirements im-

posed by statute. 

(b) For each program that awards 

discretionary Federal awards, non-dis-

cretionary Federal awards, loans, in-

surance, or any other type of Federal 

financial assistance, the Federal 

awarding agency must submit the fol-

lowing information to GSA: 

(1) Program Description, Purpose, 

Goals and Measurement. A brief sum-

mary of the statutory or regulatory re-

quirements of the program and its in-

tended outcome. Where appropriate, 

the Program Description, Purpose, 

Goals, and Measurement should align 

with the strategic goals and objectives 

within the Federal awarding agency’s 

performance plan and should support 

the Federal awarding agency’s per-

formance measurement, management, 

and reporting as required by Part 6 of 

OMB Circular A–11; 

(2) Identification of whether the pro-

gram makes Federal awards on a dis-

cretionary basis or the Federal awards 

are prescribed by Federal statute, such 

as in the case of formula grants. 

(3) Projected total amount of funds 

available for the program. Estimates 

based on previous year funding are ac-

ceptable if current appropriations are 

not available at the time of the sub-

mission; 

(4) Anticipated Source of Available 

Funds: The statutory authority for 

funding the program and, to the extent 

possible, agency, sub-agency, or, if 

known, the specific program unit that 

will issue the Federal awards, and asso-

ciated funding identifier (e.g., Treasury 

Account Symbol(s)); 

(5) General Eligibility Requirements: 

The statutory, regulatory or other eli-

gibility factors or considerations that 

determine the applicant’s qualification 

for Federal awards under the program 

(e.g., type of non-Federal entity); and 

(6) Applicability of Single Audit Re-

quirements as required by Subpart F— 

Audit Requirements of this part. 

§ 200.203 Notices of funding opportuni-
ties. 

For competitive grants and coopera-

tive agreements, the Federal awarding 

agency must announce specific funding 

opportunities by providing the fol-

lowing information in a public notice: 

(a) Summary Information in Notices of 
Funding Opportunities. The Federal 

awarding agency must display the fol-

lowing information posted on the OMB- 

designated governmentwide Web site 

for finding and applying for Federal fi-

nancial assistance, in a location pre-

ceding the full text of the announce-

ment: 

(1) Federal Awarding Agency Name; 

(2) Funding Opportunity Title; 

(3) Announcement Type (whether the 

funding opportunity is the initial an-

nouncement of this funding oppor-

tunity or a modification of a pre-

viously announced opportunity); 

(4) Funding Opportunity Number (re-

quired, if applicable). If the Federal 

awarding agency has assigned or will 

assign a number to the funding oppor-

tunity announcement, this number 

must be provided; 

(5) Catalog of Federal Domestic As-

sistance (CFDA) Number(s); 

(6) Key Dates. Key dates include due 

dates for applications or Executive 

Order 12372 submissions, as well as for 

any letters of intent or pre-applica-

tions. For any announcement issued 

before a program’s application mate-

rials are available, key dates also in-

clude the date on which those mate-

rials will be released; and any other ad-

ditional information, as deemed appli-

cable by the relevant Federal awarding 

agency. 

(b) The Federal awarding agency 

must generally make all funding op-

portunities available for application 

for at least 60 calendar days. The Fed-

eral awarding agency may make a de-

termination to have a less than 60 cal-

endar day availability period but no 

funding opportunity should be avail-

able for less than 30 calendar days un-

less exigent circumstances require as 

determined by the Federal awarding 

agency head or delegate. 

(c) Full Text of Funding Opportunities. 
The Federal awarding agency must in-

clude the following information in the 

full text of each funding opportunity. 

For specific instructions on the con-

tent required in this section, refer to 

Appendix I to Part 200—Full Text of 

Notice of Funding Opportunity to this 

part. 
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(1) Full programmatic description of 

the funding opportunity. 

(2) Federal award information, in-

cluding sufficient information to help 

an applicant make an informed deci-

sion about whether to submit an appli-

cation. (See also § 200.414 Indirect 

(F&A) costs, paragraph (c)(4)). 

(3) Specific eligibility information, 

including any factors or priorities that 

affect an applicant’s or its applica-

tion’s eligibility for selection. 

(4) Application Preparation and Sub-

mission Information, including the ap-

plicable submission dates and time. 

(5) Application Review Information 

including the criteria and process to be 

used to evaluate applications. See also 

§§ 200.204 Federal awarding agency re-

view of merit proposals and 200.205 Fed-

eral awarding agency review of risk 

posed by applicants. 

(6) Federal Award Administration In-

formation. See also § 200.210 Informa-

tion contained in a Federal award. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75882, Dec. 19, 2014; 80 FR 43308, July 22, 

2015; 80 FR 54408, Sept. 10, 2015] 

§ 200.204 Federal awarding agency re-
view of merit of proposals. 

For competitive grants or coopera-

tive agreements, unless prohibited by 

Federal statute, the Federal awarding 

agency must design and execute a 

merit review process for applications. 

This process must be described or in-

corporated by reference in the applica-

ble funding opportunity (see Appendix I 

to this part, Full text of the Funding 

Opportunity.) See also § 200.203 Notices 

of funding opportunities. 

§ 200.205 Federal awarding agency re-
view of risk posed by applicants. 

(a) Review of OMB-designated reposi-
tories of governmentwide data. (1) Prior 

to making a Federal award, the Fed-

eral awarding agency is required by 31 

U.S.C. 3321 and 41 U.S.C. 2313 note to 

review information available through 

any OMB-designated repositories of 

governmentwide eligibility qualifica-

tion or financial integrity information 

as appropriate. See also suspension and 

debarment requirements at 2 CFR part 

180 as well as individual Federal agency 

suspension and debarment regulations 

in title 2 of the Code of Federal Regula-

tions. 

(2) In accordance 41 U.S.C. 2313, the 

Federal awarding agency is required to 

review the non-public segment of the 

OMB-designated integrity and perform-

ance system accessible through SAM 

(currently the Federal Awardee Per-

formance and Integrity Information 

System (FAPIIS)) prior to making a 

Federal award where the Federal share 

is expected to exceed the simplified ac-

quisition threshold, defined in 41 U.S.C. 

134, over the period of performance. At 

a minimum, the information in the 

system for a prior Federal award re-

cipient must demonstrate a satisfac-

tory record of executing programs or 

activities under Federal grants, coop-

erative agreements, or procurement 

awards; and integrity and business eth-

ics. The Federal awarding agency may 

make a Federal award to a recipient 

who does not fully meet these stand-

ards, if it is determined that the infor-

mation is not relevant to the current 

Federal award under consideration or 

there are specific conditions that can 

appropriately mitigate the effects of 

the non-Federal entity’s risk in accord-

ance with § 200.207 Specific conditions. 

(b) In addition, for competitive 

grants or cooperative agreements, the 

Federal awarding agency must have in 

place a framework for evaluating the 

risks posed by applicants before they 

receive Federal awards. This evalua-

tion may incorporate results of the 

evaluation of the applicant’s eligibility 

or the quality of its application. If the 

Federal awarding agency determines 

that a Federal award will be made, spe-

cial conditions that correspond to the 

degree of risk assessed may be applied 

to the Federal award. Criteria to be 

evaluated must be described in the an-

nouncement of funding opportunity de-

scribed in § 200.203 Notices of funding 

opportunities. 

(c) In evaluating risks posed by appli-

cants, the Federal awarding agency 

may use a risk-based approach and 

may consider any items such as the fol-

lowing: 

(1) Financial stability; 

(2) Quality of management systems 

and ability to meet the management 

standards prescribed in this part; 
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(3) History of performance. The appli-
cant’s record in managing Federal 
awards, if it is a prior recipient of Fed-
eral awards, including timeliness of 
compliance with applicable reporting 
requirements, conformance to the 
terms and conditions of previous Fed-
eral awards, and if applicable, the ex-
tent to which any previously awarded 
amounts will be expended prior to fu-
ture awards; 

(4) Reports and findings from audits 
performed under Subpart F—Audit Re-
quirements of this part or the reports 

and findings of any other available au-

dits; and 
(5) The applicant’s ability to effec-

tively implement statutory, regu-

latory, or other requirements imposed 

on non-Federal entities. 
(d) In addition to this review, the 

Federal awarding agency must comply 

with the guidelines on governmentwide 

suspension and debarment in 2 CFR 

part 180, and must require non-Federal 

entities to comply with these provi-

sions. These provisions restrict Federal 

awards, subawards and contracts with 

certain parties that are debarred, sus-

pended or otherwise excluded from or 

ineligible for participation in Federal 

programs or activities. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75882, Dec. 19, 2014; 80 FR 43308, July 22, 

2015; 80 FR 69111, Nov. 9, 2015] 

§ 200.206 Standard application re-
quirements. 

(a) Paperwork clearances. The Federal 

awarding agency may only use applica-

tion information collections approved 

by OMB under the Paperwork Reduc-

tion Act of 1995 and OMB’s imple-

menting regulations in 5 CFR part 1320, 

Controlling Paperwork Burdens on the 

Public. Consistent with these require-

ments, OMB will authorize additional 

information collections only on a lim-

ited basis. 
(b) If applicable, the Federal award-

ing agency may inform applicants and 

recipients that they do not need to pro-

vide certain information otherwise re-

quired by the relevant information col-

lection. 

§ 200.207 Specific conditions. 
(a) The Federal awarding agency or 

pass-through entity may impose addi-

tional specific award conditions as 

needed, in accordance with paragraphs 

(b) and (c) of this section, under the 

following circumstances: 

(1) Based on the criteria set forth in 

§ 200.205 Federal awarding agency re-

view of risk posed by applicants; 

(2) When an applicant or recipient 

has a history of failure to comply with 

the general or specific terms and condi-

tions of a Federal award; 

(3) When an applicant or recipient 

fails to meet expected performance 

goals as described in § 200.210 Informa-

tion contained in a Federal award; or 

(4) When an applicant or recipient is 

not otherwise responsible. 

(b) These additional Federal award 

conditions may include items such as 

the following: 

(1) Requiring payments as reimburse-

ments rather than advance payments; 

(2) Withholding authority to proceed 

to the next phase until receipt of evi-

dence of acceptable performance within 

a given period of performance; 

(3) Requiring additional, more de-

tailed financial reports; 

(4) Requiring additional project mon-

itoring; 

(5) Requiring the non-Federal entity 

to obtain technical or management as-

sistance; or 

(6) Establishing additional prior ap-

provals. 

(c) The Federal awarding agency or 

pass-through entity must notify the 

applicant or non-Federal entity as to: 

(1) The nature of the additional re-

quirements; 

(2) The reason why the additional re-

quirements are being imposed; 

(3) The nature of the action needed to 

remove the additional requirement, if 

applicable; 

(4) The time allowed for completing 

the actions if applicable, and 

(5) The method for requesting recon-

sideration of the additional require-

ments imposed. 

(d) Any specific conditions must be 

promptly removed once the conditions 

that prompted them have been cor-

rected. 

[79 FR 75882, Dec. 19, 2014] 
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§ 200.208 Certifications and represen-
tations. 

Unless prohibited by Federal statutes 
or regulations, each Federal awarding 

agency or pass-through entity is au-

thorized to require the non-Federal en-

tity to submit certifications and rep-

resentations required by Federal stat-

utes, or regulations on an annual basis. 

Submission may be required more fre-

quently if the non-Federal entity fails 

to meet a requirement of a Federal 

award. 

§ 200.209 Pre-award costs. 
For requirements on costs incurred 

by the applicant prior to the start date 

of the period of performance of the 

Federal award, see § 200.458 Pre-award 

costs. 

§ 200.210 Information contained in a 
Federal award. 

A Federal award must include the 

following information: 
(a) General Federal Award Information. 

The Federal awarding agency must in-

clude the following general Federal 

award information in each Federal 

award: 
(1) Recipient name (which must 

match the name associated with its 

unique entity identifier as defined at 2 

CFR 25.315); 
(2) Recipient’s unique entity identi-

fier; 
(3) Unique Federal Award Identifica-

tion Number (FAIN); 
(4) Federal Award Date (see § 200.39 

Federal award date); 
(5) Period of Performance Start and 

End Date; 
(6) Amount of Federal Funds Obli-

gated by this action; 
(7) Total Amount of Federal Funds 

Obligated; 
(8) Total Amount of the Federal 

Award; 
(9) Budget Approved by the Federal 

Awarding Agency; 
(10) Total Approved Cost Sharing or 

Matching, where applicable; 
(11) Federal award project descrip-

tion, (to comply with statutory re-

quirements (e.g., FFATA)); 
(12) Name of Federal awarding agen-

cy and contact information for award-

ing official, 
(13) CFDA Number and Name; 

(14) Identification of whether the 

award is R&D; and 

(15) Indirect cost rate for the Federal 

award (including if the de minimis rate 

is charged per § 200.414 Indirect (F&A) 

costs). 

(b) General Terms and Conditions (1) 

Federal awarding agencies must incor-

porate the following general terms and 

conditions either in the Federal award 

or by reference, as applicable: 

(i) Administrative requirements im-

plemented by the Federal awarding 

agency as specified in this part. 

(ii) National policy requirements. 

These include statutory, executive 

order, other Presidential directive, or 

regulatory requirements that apply by 

specific reference and are not program- 

specific. See § 200.300 Statutory and na-

tional policy requirements. 

(iii) Recipient integrity and perform-

ance matters. If the total Federal share 

of the Federal award may include more 

than $500,000 over the period of per-

formance, the Federal awarding agency 

must include the term and condition 

available in Appendix XII—Award 

Term and Condition for Recipient In-

tegrity and Performance Matters. See 

also § 200.113 Mandatory disclosures. 

(2) The Federal award must include 

wording to incorporate, by reference, 

the applicable set of general terms and 

conditions. The reference must be to 

the Web site at which the Federal 

awarding agency maintains the general 

terms and conditions. 

(3) If a non-Federal entity requests a 

copy of the full text of the general 

terms and conditions, the Federal 

awarding agency must provide it. 

(4) Wherever the general terms and 

conditions are publicly available, the 

Federal awarding agency must main-

tain an archive of previous versions of 

the general terms and conditions, with 

effective dates, for use by the non-Fed-

eral entity, auditors, or others. 

(c) Federal Awarding Agency, Program, 
or Federal Award Specific Terms and 
Conditions. The Federal awarding agen-

cy may include with each Federal 

award any terms and conditions nec-

essary to communicate requirements 

that are in addition to the require-

ments outlined in the Federal awarding 

agency’s general terms and conditions. 

Whenever practicable, these specific 
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terms and conditions also should be 
shared on a public Web site and in no-
tices of funding opportunities (as out-
lined in § 200.203 Notices of funding op-
portunities) in addition to being in-
cluded in a Federal award. See also 
§ 200.206 Standard application require-
ments. 

(d) Federal Award Performance Goals. 
The Federal awarding agency must in-
clude in the Federal award an indica-
tion of the timing and scope of ex-

pected performance by the non-Federal 

entity as related to the outcomes in-

tended to be achieved by the program. 

In some instances (e.g., discretionary 

research awards), this may be limited 

to the requirement to submit technical 

performance reports (to be evaluated in 

accordance with Federal awarding 

agency policy). Where appropriate, the 

Federal award may include specific 

performance goals, indicators, mile-

stones, or expected outcomes (such as 

outputs, or services performed or pub-

lic impacts of any of these) with an ex-

pected timeline for accomplishment. 

Reporting requirements must be clear-

ly articulated such that, where appro-

priate, performance during the execu-

tion of the Federal award has a stand-

ard against which non-Federal entity 

performance can be measured. The 

Federal awarding agency may include 

program-specific requirements, as ap-

plicable. These requirements should be 

aligned with agency strategic goals, 

strategic objectives or performance 

goals that are relevant to the program. 

See also OMB Circular A–11, Prepara-

tion, Submission and Execution of the 

Budget Part 6 for definitions of stra-

tegic objectives and performance goals. 
(e) Any other information required 

by the Federal awarding agency. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75882, Dec. 19, 2014; 80 FR 43308, July 22, 

2015] 

§ 200.211 Public access to Federal 
award information. 

(a) In accordance with statutory re-

quirements for Federal spending trans-

parency (e.g., FFATA), except as noted 

in this section, for applicable Federal 

awards the Federal awarding agency 

must announce all Federal awards pub-

licly and publish the required informa-

tion on a publicly available OMB-des-

ignated governmentwide Web site (at 

time of publication, 

www.USAspending.gov). 

(b) All information posted in the des-

ignated integrity and performance sys-

tem accessible through SAM (currently 

FAPIIS) on or after April 15, 2011 will 

be publicly available after a waiting 

period of 14 calendar days, except for: 

(1) Past performance reviews required 

by Federal Government contractors in 

accordance with the Federal Acquisi-

tion Regulation (FAR) 42.15; 

(2) Information that was entered 

prior to April 15, 2011; or 

(3) Information that is withdrawn 

during the 14-calendar day waiting pe-

riod by the Federal Government offi-

cial. 

(c) Nothing in this section may be 

construed as requiring the publication 

of information otherwise exempt under 

the Freedom of Information Act (5 

U.S.C 552), or controlled unclassified 

information pursuant to Executive 

Order 13556. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 43309, July 22, 2015] 

§ 200.212 Reporting a determination 
that a non-Federal entity is not 
qualified for a Federal award. 

(a) If a Federal awarding agency does 

not make a Federal award to a non- 

Federal entity because the official de-

termines that the non-Federal entity 

does not meet either or both of the 

minimum qualification standards as 

described in § 200.205, Federal awarding 

agency review of risk posed by appli-

cants, paragraph (a)(2), the Federal 

awarding agency must report that de-

termination to the designated integ-

rity and performance system accessible 

through SAM (currently FAPIIS), only 

if all of the following apply: 

(1) The only basis for the determina-

tion described in paragraph (a) of this 

section is the non-Federal entity’s 

prior record of executing programs or 

activities under Federal awards or its 

record of integrity and business ethics, 

as described in § 200.205 Federal award-

ing agency review of risk posed by ap-

plicants, paragraph (a)(2) (i.e., the enti-

ty was determined to be qualified based 

on all factors other than those two 

standards), and 
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(2) The total Federal share of the 

Federal award that otherwise would be 

made to the non-Federal entity is ex-

pected to exceed the simplified acquisi-

tion threshold over the period of per-

formance. 

(b) The Federal awarding agency is 

not required to report a determination 

that a non-Federal entity is not quali-

fied for a Federal award if they make 

the Federal award to the non-Federal 

entity and includes specific award 

terms and conditions, as described in 

§ 200.207 Specific conditions. 

(c) If a Federal awarding agency re-

ports a determination that a non-Fed-

eral entity is not qualified for a Fed-

eral award, as described in paragraph 

(a) of this section, the Federal award-

ing agency also must notify the non- 

Federal entity that— 

(1) The determination was made and 

reported to the designated integrity 

and performance system accessible 

through SAM, and include with the no-

tification an explanation of the basis 

for the determination; 

(2) The information will be kept in 

the system for a period of five years 

from the date of the determination, as 

required by section 872 of Public Law 

110–417, as amended (41 U.S.C. 2313), 

then archived; 

(3) Each Federal awarding agency 

that considers making a Federal award 

to the non-Federal entity during that 

five year period must consider that in-

formation in judging whether the non- 

Federal entity is qualified to receive 

the Federal award when the total Fed-

eral share of the Federal award is ex-

pected to include an amount of Federal 

funding in excess of the simplified ac-

quisition threshold over the period of 

performance; 

(4) The non-Federal entity may go to 

the awardee integrity and performance 

portal accessible through SAM (cur-

rently the Contractor Performance As-

sessment Reporting System (CPARS)) 

and comment on any information the 

system contains about the non-Federal 

entity itself; and 

(5) Federal awarding agencies will 

consider that non-Federal entity’s 

comments in determining whether the 

non-Federal entity is qualified for a fu-

ture Federal award. 

(d) If a Federal awarding agency en-

ters information into the designated 

integrity and performance system ac-

cessible through SAM about a deter-

mination that a non-Federal entity is 

not qualified for a Federal award and 

subsequently: 

(1) Learns that any of that informa-

tion is erroneous, the Federal awarding 

agency must correct the information in 

the system within three business days; 

(2) Obtains an update to that infor-

mation that could be helpful to other 

Federal awarding agencies, the Federal 

awarding agency is strongly encour-

aged to amend the information in the 

system to incorporate the update in a 

timely way. 

(e) Federal awarding agencies shall 

not post any information that will be 

made publicly available in the non- 

public segment of designated integrity 

and performance system that is cov-

ered by a disclosure exemption under 

the Freedom of Information Act. If the 

recipient asserts within seven calendar 

days to the Federal awarding agency 

that posted the information that some 

or all of the information made publicly 

available is covered by a disclosure ex-

emption under the Freedom of Infor-

mation Act, the Federal awarding 

agency that posted the information 

must remove the posting within seven 

calendar days of receiving the asser-

tion. Prior to reposting the releasable 

information, the Federal awarding 

agency must resolve the issue in ac-

cordance with the agency’s Freedom of 

Information Act procedures. 

[80 FR 43309, July 22, 2015] 

§ 200.213 Suspension and debarment. 

Non-federal entities are subject to 

the non-procurement debarment and 

suspension regulations implementing 

Executive Orders 12549 and 12689, 2 CFR 

part 180. These regulations restrict 

awards, subawards, and contracts with 

certain parties that are debarred, sus-

pended, or otherwise excluded from or 

ineligible for participation in Federal 

assistance programs or activities. 

[80 FR 43309, July 22, 2015] 
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Subpart D—Post Federal Award 
Requirements 

STANDARDS FOR FINANCIAL AND 
PROGRAM MANAGEMENT 

§ 200.300 Statutory and national policy 
requirements. 

(a) The Federal awarding agency 
must manage and administer the Fed-
eral award in a manner so as to ensure 
that Federal funding is expended and 
associated programs are implemented 
in full accordance with U.S. statutory 
and public policy requirements: includ-
ing, but not limited to, those pro-
tecting public welfare, the environ-
ment, and prohibiting discrimination. 
The Federal awarding agency must 
communicate to the non-Federal enti-
ty all relevant public policy require-
ments, including those in general ap-
propriations provisions, and incor-
porate them either directly or by ref-
erence in the terms and conditions of 
the Federal award. 

(b) The non-Federal entity is respon-
sible for complying with all require-
ments of the Federal award. For all 
Federal awards, this includes the provi-
sions of FFATA, which includes re-
quirements on executive compensation, 
and also requirements implementing 
the Act for the non-Federal entity at 2 
CFR part 25 Financial Assistance Use 
of Universal Identifier and System for 
Award Management and 2 CFR part 170 
Reporting Subaward and Executive 
Compensation Information. See also 
statutory requirements for whistle-
blower protections at 10 U.S.C. 2409, 41 
U.S.C. 4712, and 10 U.S.C. 2324, 41 U.S.C. 
4304 and 4310. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 43309, July 22, 2015] 

§ 200.301 Performance measurement. 
The Federal awarding agency must 

require the recipient to use OMB-ap-

proved standard information collec-

tions when providing financial and per-

formance information. As appropriate 

and in accordance with above men-

tioned information collections, the 

Federal awarding agency must require 

the recipient to relate financial data to 

performance accomplishments of the 

Federal award. Also, in accordance 

with above mentioned standard infor-

mation collections, and when applica-
ble, recipients must also provide cost 
information to demonstrate cost effec-
tive practices (e.g., through unit cost 
data). The recipient’s performance 
should be measured in a way that will 
help the Federal awarding agency and 
other non-Federal entities to improve 
program outcomes, share lessons 
learned, and spread the adoption of 
promising practices. The Federal 
awarding agency should provide recipi-
ents with clear performance goals, in-
dicators, and milestones as described in 
§ 200.210 Information contained in a 
Federal award. Performance reporting 
frequency and content should be estab-
lished to not only allow the Federal 
awarding agency to understand the re-
cipient progress but also to facilitate 
identification of promising practices 
among recipients and build the evi-
dence upon which the Federal awarding 
agency’s program and performance de-
cisions are made. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75883, Dec. 19, 2014] 

§ 200.302 Financial management. 
(a) Each state must expend and ac-

count for the Federal award in accord-
ance with state laws and procedures for 
expending and accounting for the 
state’s own funds. In addition, the 
state’s and the other non-Federal enti-
ty’s financial management systems, in-
cluding records documenting compli-

ance with Federal statutes, regula-

tions, and the terms and conditions of 

the Federal award, must be sufficient 

to permit the preparation of reports re-

quired by general and program-specific 

terms and conditions; and the tracing 

of funds to a level of expenditures ade-

quate to establish that such funds have 

been used according to the Federal 

statutes, regulations, and the terms 

and conditions of the Federal award. 

See also § 200.450 Lobbying. 
(b) The financial management sys-

tem of each non-Federal entity must 

provide for the following (see also 

§§ 200.333 Retention requirements for 

records, 200.334 Requests for transfer of 

records, 200.335 Methods for collection, 

transmission and storage of informa-

tion, 200.336 Access to records, and 

200.337 Restrictions on public access to 

records): 
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(1) Identification, in its accounts, of 

all Federal awards received and ex-

pended and the Federal programs under 

which they were received. Federal pro-

gram and Federal award identification 

must include, as applicable, the CFDA 

title and number, Federal award identi-

fication number and year, name of the 

Federal agency, and name of the pass- 

through entity, if any. 

(2) Accurate, current, and complete 

disclosure of the financial results of 

each Federal award or program in ac-

cordance with the reporting require-

ments set forth in §§ 200.327 Financial 

reporting and 200.328 Monitoring and 

reporting program performance. If a 

Federal awarding agency requires re-

porting on an accrual basis from a re-

cipient that maintains its records on 

other than an accrual basis, the recipi-

ent must not be required to establish 

an accrual accounting system. This re-

cipient may develop accrual data for 

its reports on the basis of an analysis 

of the documentation on hand. Simi-

larly, a pass-through entity must not 

require a subrecipient to establish an 

accrual accounting system and must 

allow the subrecipient to develop ac-

crual data for its reports on the basis 

of an analysis of the documentation on 

hand. 

(3) Records that identify adequately 

the source and application of funds for 

federally-funded activities. These 

records must contain information per-

taining to Federal awards, authoriza-

tions, obligations, unobligated bal-

ances, assets, expenditures, income and 

interest and be supported by source 

documentation. 

(4) Effective control over, and ac-

countability for, all funds, property, 

and other assets. The non-Federal enti-

ty must adequately safeguard all assets 

and assure that they are used solely for 

authorized purposes. See § 200.303 Inter-

nal controls. 

(5) Comparison of expenditures with 

budget amounts for each Federal 

award. 

(6) Written procedures to implement 

the requirements of § 200.305 Payment. 

(7) Written procedures for deter-

mining the allowability of costs in ac-

cordance with Subpart E—Cost Prin-

ciples of this part and the terms and 

conditions of the Federal award. 

§ 200.303 Internal controls. 
The non-Federal entity must: 

(a) Establish and maintain effective 

internal control over the Federal 

award that provides reasonable assur-

ance that the non-Federal entity is 

managing the Federal award in compli-

ance with Federal statutes, regula-

tions, and the terms and conditions of 

the Federal award. These internal con-

trols should be in compliance with 

guidance in ‘‘Standards for Internal 

Control in the Federal Government’’ 

issued by the Comptroller General of 

the United States or the ‘‘Internal Con-

trol Integrated Framework’’, issued by 

the Committee of Sponsoring Organiza-

tions of the Treadway Commission 

(COSO). 

(b) Comply with Federal statutes, 

regulations, and the terms and condi-

tions of the Federal awards. 

(c) Evaluate and monitor the non- 

Federal entity’s compliance with stat-

utes, regulations and the terms and 

conditions of Federal awards. 

(d) Take prompt action when in-

stances of noncompliance are identified 

including noncompliance identified in 

audit findings. 

(e) Take reasonable measures to safe-

guard protected personally identifiable 

information and other information the 

Federal awarding agency or pass- 

through entity designates as sensitive 

or the non-Federal entity considers 

sensitive consistent with applicable 

Federal, state, local, and tribal laws re-

garding privacy and obligations of con-

fidentiality. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75883, Dec. 19, 2014] 

§ 200.304 Bonds. 
The Federal awarding agency may in-

clude a provision on bonding, insur-

ance, or both in the following cir-

cumstances: 

(a) Where the Federal Government 

guarantees or insures the repayment of 

money borrowed by the recipient, the 

Federal awarding agency, at its discre-

tion, may require adequate bonding 

and insurance if the bonding and insur-

ance requirements of the non-Federal 

entity are not deemed adequate to pro-

tect the interest of the Federal Govern-

ment. 
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(b) The Federal awarding agency may 

require adequate fidelity bond coverage 

where the non-Federal entity lacks suf-

ficient coverage to protect the Federal 

Government’s interest. 
(c) Where bonds are required in the 

situations described above, the bonds 

must be obtained from companies hold-

ing certificates of authority as accept-

able sureties, as prescribed in 31 CFR 

Part 223, ‘‘Surety Companies Doing 

Business with the United States.’’ 

§ 200.305 Payment. 
(a) For states, payments are gov-

erned by Treasury-State CMIA agree-

ments and default procedures codified 

at 31 CFR Part 205 ‘‘Rules and Proce-

dures for Efficient Federal-State Funds 

Transfers’’ and TFM 4A–2000 Overall 

Disbursing Rules for All Federal Agen-

cies. 
(b) For non-Federal entities other 

than states, payments methods must 

minimize the time elapsing between 

the transfer of funds from the United 

States Treasury or the pass-through 

entity and the disbursement by the 

non-Federal entity whether the pay-

ment is made by electronic funds 

transfer, or issuance or redemption of 

checks, warrants, or payment by other 

means. See also § 200.302 Financial 

management paragraph (b)(6). Except 

as noted elsewhere in this part, Federal 

agencies must require recipients to use 

only OMB-approved standard govern-

mentwide information collection re-

quests to request payment. 
(1) The non-Federal entity must be 

paid in advance, provided it maintains 

or demonstrates the willingness to 

maintain both written procedures that 

minimize the time elapsing between 

the transfer of funds and disbursement 

by the non-Federal entity, and finan-

cial management systems that meet 

the standards for fund control and ac-

countability as established in this part. 

Advance payments to a non-Federal en-

tity must be limited to the minimum 

amounts needed and be timed to be in 

accordance with the actual, immediate 

cash requirements of the non-Federal 

entity in carrying out the purpose of 

the approved program or project. The 

timing and amount of advance pay-

ments must be as close as is adminis-

tratively feasible to the actual dis-

bursements by the non-Federal entity 

for direct program or project costs and 

the proportionate share of any allow-

able indirect costs. The non-Federal 

entity must make timely payment to 

contractors in accordance with the 

contract provisions. 

(2) Whenever possible, advance pay-

ments must be consolidated to cover 

anticipated cash needs for all Federal 

awards made by the Federal awarding 

agency to the recipient. 

(i) Advance payment mechanisms in-

clude, but are not limited to, Treasury 

check and electronic funds transfer and 

must comply with applicable guidance 

in 31 CFR part 208. 

(ii) Non-Federal entities must be au-

thorized to submit requests for advance 

payments and reimbursements at least 

monthly when electronic fund transfers 

are not used, and as often as they like 

when electronic transfers are used, in 

accordance with the provisions of the 

Electronic Fund Transfer Act (15 

U.S.C. 1693–1693r). 

(3) Reimbursement is the preferred 

method when the requirements in para-

graph (b) cannot be met, when the Fed-

eral awarding agency sets a specific 

condition per § 200.207 Specific condi-

tions, or when the non-Federal entity 

requests payment by reimbursement. 

This method may be used on any Fed-

eral award for construction, or if the 

major portion of the construction 

project is accomplished through pri-

vate market financing or Federal 

loans, and the Federal award con-

stitutes a minor portion of the project. 

When the reimbursement method is 

used, the Federal awarding agency or 

pass-through entity must make pay-

ment within 30 calendar days after re-

ceipt of the billing, unless the Federal 

awarding agency or pass-through enti-

ty reasonably believes the request to 

be improper. 

(4) If the non-Federal entity cannot 

meet the criteria for advance payments 

and the Federal awarding agency or 

pass-through entity has determined 

that reimbursement is not feasible be-

cause the non-Federal entity lacks suf-

ficient working capital, the Federal 

awarding agency or pass-through enti-

ty may provide cash on a working cap-

ital advance basis. Under this proce-

dure, the Federal awarding agency or 
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pass-through entity must advance cash 

payments to the non-Federal entity to 

cover its estimated disbursement needs 

for an initial period generally geared 

to the non-Federal entity’s disbursing 

cycle. Thereafter, the Federal award-

ing agency or pass-through entity must 

reimburse the non-Federal entity for 

its actual cash disbursements. Use of 

the working capital advance method of 

payment requires that the pass- 

through entity provide timely advance 

payments to any subrecipients in order 

to meet the subrecipient’s actual cash 

disbursements. The working capital ad-

vance method of payment must not be 

used by the pass-through entity if the 

reason for using this method is the un-

willingness or inability of the pass- 

through entity to provide timely ad-

vance payments to the subrecipient to 

meet the subrecipient’s actual cash dis-

bursements. 

(5) Use of resources before requesting 

cash advance payments. To the extent 

available, the non-Federal entity must 

disburse funds available from program 

income (including repayments to a re-

volving fund), rebates, refunds, con-

tract settlements, audit recoveries, and 

interest earned on such funds before re-

questing additional cash payments. 

(6) Unless otherwise required by Fed-

eral statutes, payments for allowable 

costs by non-Federal entities must not 

be withheld at any time during the pe-

riod of performance unless the condi-

tions of §§ 200.207 Specific conditions, 

Subpart D—Post Federal Award Re-

quirements of this part, 200.338 Rem-

edies for Noncompliance, or one or 

more of the following applies: 

(i) The non-Federal entity has failed 

to comply with the project objectives, 

Federal statutes, regulations, or the 

terms and conditions of the Federal 

award. 

(ii) The non-Federal entity is delin-

quent in a debt to the United States as 

defined in OMB Guidance A–129, ‘‘Poli-

cies for Federal Credit Programs and 

Non-Tax Receivables.’’ Under such con-

ditions, the Federal awarding agency 

or pass-through entity may, upon rea-

sonable notice, inform the non-Federal 

entity that payments must not be 

made for obligations incurred after a 

specified date until the conditions are 

corrected or the indebtedness to the 

Federal Government is liquidated. 

(iii) A payment withheld for failure 

to comply with Federal award condi-

tions, but without suspension of the 

Federal award, must be released to the 

non-Federal entity upon subsequent 

compliance. When a Federal award is 

suspended, payment adjustments will 

be made in accordance with § 200.342 Ef-

fects of suspension and termination. 

(iv) A payment must not be made to 

a non-Federal entity for amounts that 

are withheld by the non-Federal entity 

from payment to contractors to assure 

satisfactory completion of work. A 

payment must be made when the non- 

Federal entity actually disburses the 

withheld funds to the contractors or to 

escrow accounts established to assure 

satisfactory completion of work. 

(7) Standards governing the use of 

banks and other institutions as deposi-

tories of advance payments under Fed-

eral awards are as follows. 

(i) The Federal awarding agency and 

pass-through entity must not require 

separate depository accounts for funds 

provided to a non-Federal entity or es-

tablish any eligibility requirements for 

depositories for funds provided to the 

non-Federal entity. However, the non- 

Federal entity must be able to account 

for the receipt, obligation and expendi-

ture of funds. 

(ii) Advance payments of Federal 

funds must be deposited and main-

tained in insured accounts whenever 

possible. 

(8) The non-Federal entity must 

maintain advance payments of Federal 

awards in interest-bearing accounts, 

unless the following apply. 

(i) The non-Federal entity receives 

less than $120,000 in Federal awards per 

year. 

(ii) The best reasonably available in-

terest-bearing account would not be ex-

pected to earn interest in excess of $500 

per year on Federal cash balances. 

(iii) The depository would require an 

average or minimum balance so high 

that it would not be feasible within the 

expected Federal and non-Federal cash 

resources. 

(iv) A foreign government or banking 

system prohibits or precludes interest 

bearing accounts. 
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(9) Interest earned amounts up to $500 

per year may be retained by the non- 

Federal entity for administrative ex-

pense. Any additional interest earned 

on Federal advance payments deposited 

in interest-bearing accounts must be 

remitted annually to the Department 

of Health and Human Services Pay-

ment Management System (PMS) 

through an electronic medium using ei-

ther Automated Clearing House (ACH) 

network or a Fedwire Funds Service 

payment. Remittances must include 

pertinent information of the payee and 

nature of payment in the memo area 

(often referred to as ‘‘addenda records’’ 

by Financial Institutions) as that will 

assist in the timely posting of interest 

earned on federal funds. Pertinent de-

tails include the Payee Account Num-

ber (PAN) if the payment originated 

from PMS, or Agency information if 

the payment originated from ASAP, 

NSF or another federal agency pay-

ment system. The remittance must be 

submitted as follows: 

(i) For ACH Returns: 

Routing Number: 051036706 

Account number: 303000 

Bank Name and Location: Credit Gateway— 

ACH Receiver St. Paul, MN 

(ii) For Fedwire Returns*: 

Routing Number: 021030004 

Account number: 75010501 

Bank Name and Location: Federal Reserve 

Bank Treas NYC/Funds Transfer Division 

New York, NY 

(* Please note organization initiating pay-

ment is likely to incur a charge from your 

Financial Institution for this type of pay-

ment) 

(iii) For International ACH Returns: 

Beneficiary Account: Federal Reserve Bank 

of New York/ITS (FRBNY/ITS) 

Bank: Citibank N.A. (New York) 

Swift Code: CITIUS33 

Account Number: 36838868 

Bank Address: 388 Greenwich Street, New 

York, NY 10013 USA 

Payment Details (Line 70): Agency 

Name (abbreviated when possible) and ALC 

Agency POC: Michelle Haney, (301) 492–5065 

(iv) For recipients that do not have 

electronic remittance capability, 

please make check** payable to: ‘‘The 

Department of Health and Human 

Services.’’ 

Mail Check to Treasury approved lockbox: 

HHS Program Support Center, P.O. Box 

530231, Atlanta, GA 30353–0231 

(** Please allow 4–6 weeks for processing of a 

payment by check to be applied to the appro-

priate PMS account) 

(v) Any additional information/in-

structions may be found on the PMS 

Web site at http://www.dpm.psc.gov/. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75883, Dec. 19, 2014; 80 FR 54408, Sept. 10, 

2015] 

§ 200.306 Cost sharing or matching. 

(a) Under Federal research proposals, 

voluntary committed cost sharing is 

not expected. It cannot be used as a 

factor during the merit review of appli-

cations or proposals, but may be con-

sidered if it is both in accordance with 

Federal awarding agency regulations 

and specified in a notice of funding op-

portunity. Criteria for considering vol-

untary committed cost sharing and 

any other program policy factors that 

may be used to determine who may re-

ceive a Federal award must be explic-

itly described in the notice of funding 

opportunity. See also §§ 200.414 Indirect 

(F&A) costs, 200.203 Notices of funding 

opportunities, and Appendix I to Part 

200—Full Text of Notice of Funding Op-

portunity. 

(b) For all Federal awards, any 

shared costs or matching funds and all 

contributions, including cash and third 

party in-kind contributions, must be 

accepted as part of the non-Federal en-

tity’s cost sharing or matching when 

such contributions meet all of the fol-

lowing criteria: 

(1) Are verifiable from the non-Fed-

eral entity’s records; 

(2) Are not included as contributions 

for any other Federal award; 

(3) Are necessary and reasonable for 

accomplishment of project or program 

objectives; 

(4) Are allowable under Subpart E— 

Cost Principles of this part; 

(5) Are not paid by the Federal Gov-

ernment under another Federal award, 

except where the Federal statute au-

thorizing a program specifically pro-

vides that Federal funds made avail-

able for such program can be applied to 

matching or cost sharing requirements 

of other Federal programs; 
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(6) Are provided for in the approved 

budget when required by the Federal 

awarding agency; and 

(7) Conform to other provisions of 

this part, as applicable. 

(c) Unrecovered indirect costs, in-

cluding indirect costs on cost sharing 

or matching may be included as part of 

cost sharing or matching only with the 

prior approval of the Federal awarding 

agency. Unrecovered indirect cost 

means the difference between the 

amount charged to the Federal award 

and the amount which could have been 

charged to the Federal award under the 

non-Federal entity’s approved nego-

tiated indirect cost rate. 

(d) Values for non-Federal entity 

contributions of services and property 

must be established in accordance with 

the cost principles in Subpart E—Cost 

Principles. If a Federal awarding agen-

cy authorizes the non-Federal entity to 

donate buildings or land for construc-

tion/facilities acquisition projects or 

long-term use, the value of the donated 

property for cost sharing or matching 

must be the lesser of paragraphs (d)(1) 

or (2) of this section. 

(1) The value of the remaining life of 

the property recorded in the non-Fed-

eral entity’s accounting records at the 

time of donation. 

(2) The current fair market value. 

However, when there is sufficient jus-

tification, the Federal awarding agen-

cy may approve the use of the current 

fair market value of the donated prop-

erty, even if it exceeds the value de-

scribed in (1) above at the time of dona-

tion. 

(e) Volunteer services furnished by 

third-party professional and technical 

personnel, consultants, and other 

skilled and unskilled labor may be 

counted as cost sharing or matching if 

the service is an integral and necessary 

part of an approved project or program. 

Rates for third-party volunteer serv-

ices must be consistent with those paid 

for similar work by the non-Federal en-

tity. In those instances in which the 

required skills are not found in the 

non-Federal entity, rates must be con-

sistent with those paid for similar 

work in the labor market in which the 

non-Federal entity competes for the 

kind of services involved. In either 

case, paid fringe benefits that are rea-

sonable, necessary, allocable, and oth-

erwise allowable may be included in 

the valuation. 

(f) When a third-party organization 

furnishes the services of an employee, 

these services must be valued at the 

employee’s regular rate of pay plus an 

amount of fringe benefits that is rea-

sonable, necessary, allocable, and oth-

erwise allowable, and indirect costs at 

either the third-party organization’s 

approved federally negotiated indirect 

cost rate or, a rate in accordance with 

§ 200.414 Indirect (F&A) costs, para-

graph (d), provided these services em-

ploy the same skill(s) for which the 

employee is normally paid. Where do-

nated services are treated as indirect 

costs, indirect cost rates will separate 

the value of the donated services so 

that reimbursement for the donated 

services will not be made. 

(g) Donated property from third par-

ties may include such items as equip-

ment, office supplies, laboratory sup-

plies, or workshop and classroom sup-

plies. Value assessed to donated prop-

erty included in the cost sharing or 

matching share must not exceed the 

fair market value of the property at 

the time of the donation. 

(h) The method used for determining 

cost sharing or matching for third- 

party-donated equipment, buildings 

and land for which title passes to the 

non-Federal entity may differ accord-

ing to the purpose of the Federal 

award, if paragraph (h)(1) or (2) of this 

section applies. 

(1) If the purpose of the Federal 

award is to assist the non-Federal enti-

ty in the acquisition of equipment, 

buildings or land, the aggregate value 

of the donated property may be 

claimed as cost sharing or matching. 

(2) If the purpose of the Federal 

award is to support activities that re-

quire the use of equipment, buildings 

or land, normally only depreciation 

charges for equipment and buildings 

may be made. However, the fair market 

value of equipment or other capital as-

sets and fair rental charges for land 

may be allowed, provided that the Fed-

eral awarding agency has approved the 

charges. See also § 200.420 Consider-

ations for selected items of cost. 

(i) The value of donated property 

must be determined in accordance with 
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the usual accounting policies of the 
non-Federal entity, with the following 
qualifications: 

(1) The value of donated land and 
buildings must not exceed its fair mar-
ket value at the time of donation to 
the non-Federal entity as established 
by an independent appraiser (e.g., cer-
tified real property appraiser or Gen-
eral Services Administration rep-
resentative) and certified by a respon-
sible official of the non-Federal entity 
as required by the Uniform Relocation 
Assistance and Real Property Acquisi-
tion Policies Act of 1970, as amended, 
(42 U.S.C. 4601–4655) (Uniform Act) ex-
cept as provided in the implementing 
regulations at 49 CFR part 24. 

(2) The value of donated equipment 
must not exceed the fair market value 
of equipment of the same age and con-

dition at the time of donation. 
(3) The value of donated space must 

not exceed the fair rental value of com-

parable space as established by an inde-

pendent appraisal of comparable space 

and facilities in a privately-owned 

building in the same locality. 
(4) The value of loaned equipment 

must not exceed its fair rental value. 
(j) For third-party in-kind contribu-

tions, the fair market value of goods 

and services must be documented and 

to the extent feasible supported by the 

same methods used internally by the 

non-Federal entity. 
(k) For IHEs, see also OMB memo-

randum M–01–06, dated January 5, 2001, 

Clarification of OMB A–21 Treatment 

of Voluntary Uncommitted Cost Shar-

ing and Tuition Remission Costs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75883, Dec. 19, 2014] 

§ 200.307 Program income. 
(a) General. Non-Federal entities are 

encouraged to earn income to defray 

program costs where appropriate. 
(b) Cost of generating program income. 

If authorized by Federal regulations or 

the Federal award, costs incidental to 

the generation of program income may 

be deducted from gross income to de-

termine program income, provided 

these costs have not been charged to 

the Federal award. 
(c) Governmental revenues. Taxes, spe-

cial assessments, levies, fines, and 

other such revenues raised by a non- 

Federal entity are not program income 

unless the revenues are specifically 

identified in the Federal award or Fed-

eral awarding agency regulations as 

program income. 

(d) Property. Proceeds from the sale 

of real property, equipment, or supplies 

are not program income; such proceeds 

will be handled in accordance with the 

requirements of Subpart D—Post Fed-

eral Award Requirements of this part, 

Property Standards §§ 200.311 Real prop-

erty, 200.313 Equipment, and 200.314 

Supplies, or as specifically identified in 

Federal statutes, regulations, or the 

terms and conditions of the Federal 

award. 

(e) Use of program income. If the Fed-

eral awarding agency does not specify 

in its regulations or the terms and con-

ditions of the Federal award, or give 

prior approval for how program income 

is to be used, paragraph (e)(1) of this 

section must apply. For Federal awards 

made to IHEs and nonprofit research 

institutions, if the Federal awarding 

agency does not specify in its regula-

tions or the terms and conditions of 

the Federal award how program income 

is to be used, paragraph (e)(2) of this 

section must apply. In specifying alter-

natives to paragraphs (e)(1) and (2) of 

this section, the Federal awarding 

agency may distinguish between in-

come earned by the recipient and in-

come earned by subrecipients and be-

tween the sources, kinds, or amounts 

of income. When the Federal awarding 

agency authorizes the approaches in 

paragraphs (e)(2) and (3) of this section, 

program income in excess of any 

amounts specified must also be de-

ducted from expenditures. 

(1) Deduction. Ordinarily program in-

come must be deducted from total al-

lowable costs to determine the net al-

lowable costs. Program income must be 

used for current costs unless the Fed-

eral awarding agency authorizes other-

wise. Program income that the non- 

Federal entity did not anticipate at the 

time of the Federal award must be used 

to reduce the Federal award and non- 

Federal entity contributions rather 

than to increase the funds committed 

to the project. 

(2) Addition. With prior approval of 

the Federal awarding agency (except 
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for IHEs and nonprofit research insti-

tutions, as described in paragraph (e) of 

this section) program income may be 

added to the Federal award by the Fed-

eral agency and the non-Federal enti-

ty. The program income must be used 

for the purposes and under the condi-

tions of the Federal award. 

(3) Cost sharing or matching. With 

prior approval of the Federal awarding 

agency, program income may be used 

to meet the cost sharing or matching 

requirement of the Federal award. The 

amount of the Federal award remains 

the same. 

(f) Income after the period of perform-
ance. There are no Federal require-

ments governing the disposition of in-

come earned after the end of the period 

of performance for the Federal award, 

unless the Federal awarding agency 

regulations or the terms and condi-

tions of the Federal award provide oth-

erwise. The Federal awarding agency 

may negotiate agreements with recipi-

ents regarding appropriate uses of in-

come earned after the period of per-

formance as part of the grant closeout 

process. See also § 200.343 Closeout. 

(g) Unless the Federal statute, regu-

lations, or terms and conditions for the 

Federal award provide otherwise, the 

non-Federal entity has no obligation to 

the Federal awarding agency with re-

spect to program income earned from 

license fees and royalties for copy-

righted material, patents, patent appli-

cations, trademarks, and inventions 

made under a Federal award to which 

37 CFR part 401,‘‘Rights to Inventions 

Made by Nonprofit Organizations and 

Small Business Firms Under Govern-

ment Awards, Contracts and Coopera-

tive Agreements’’ is applicable. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75884, Dec. 19, 2014] 

§ 200.308 Revision of budget and pro-
gram plans. 

(a) The approved budget for the Fed-

eral award summarizes the financial 

aspects of the project or program as ap-

proved during the Federal award proc-

ess. It may include either the Federal 

and non-Federal share (see § 200.43 Fed-

eral share) or only the Federal share, 

depending upon Federal awarding agen-

cy requirements. It must be related to 

performance for program evaluation 

purposes whenever appropriate. 

(b) Recipients are required to report 

deviations from budget or project scope 

or objective, and request prior approv-

als from Federal awarding agencies for 

budget and program plan revisions, in 

accordance with this section. 

(c)(1) For non-construction Federal 

awards, recipients must request prior 

approvals from Federal awarding agen-

cies for one or more of the following 

program or budget-related reasons: 

(i) Change in the scope or the objec-

tive of the project or program (even if 

there is no associated budget revision 

requiring prior written approval). 

(ii) Change in a key person specified 

in the application or the Federal 

award. 

(iii) The disengagement from the 

project for more than three months, or 

a 25 percent reduction in time devoted 

to the project, by the approved project 

director or principal investigator. 

(iv) The inclusion, unless waived by 

the Federal awarding agency, of costs 

that require prior approval in accord-

ance with Subpart E—Cost Principles 

of this part or 45 CFR part 75 Appendix 

IX, ‘‘Principles for Determining Costs 

Applicable to Research and Develop-

ment under Awards and Contracts with 

Hospitals,’’ or 48 CFR part 31, ‘‘Con-

tract Cost Principles and Procedures,’’ 

as applicable. 

(v) The transfer of funds budgeted for 

participant support costs as defined in 

§ 200.75 Participant support costs to 

other categories of expense. 

(vi) Unless described in the applica-

tion and funded in the approved Fed-

eral awards, the subawarding, transfer-

ring or contracting out of any work 

under a Federal award, including fixed 

amount subawards as described in 

§ 200.332 Fixed amount subawards. This 

provision does not apply to the acquisi-

tion of supplies, material, equipment 

or general support services. 

(vii) Changes in the approved cost- 

sharing or matching provided by the 

non-Federal entity. 

(viii) The need arises for additional 

Federal funds to complete the project. 
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(2) No other prior approval require-

ments for specific items may be im-

posed unless an exception has been ap-

proved by OMB. See also §§ 200.102 Ex-

ceptions and 200.407 Prior written ap-

proval (prior approval). 

(d) Except for requirements listed in 

paragraph (c)(1) of this section, the 

Federal awarding agency is authorized, 

at its option, to waive prior written ap-

provals required by paragraph (c) this 

section. Such waivers may include au-

thorizing recipients to do any one or 

more of the following: 

(1) Incur project costs 90 calendar 

days before the Federal awarding agen-

cy makes the Federal award. Expenses 

more than 90 calendar days pre-award 

require prior approval of the Federal 

awarding agency. All costs incurred be-

fore the Federal awarding agency 

makes the Federal award are at the re-

cipient’s risk (i.e., the Federal award-

ing agency is under no obligation to re-

imburse such costs if for any reason 

the recipient does not receive a Federal 

award or if the Federal award is less 

than anticipated and inadequate to 

cover such costs). See also § 200.458 Pre- 

award costs. 

(2) Initiate a one-time extension of 

the period of performance by up to 12 

months unless one or more of the con-

ditions outlined in paragraphs (d)(2)(i) 

through (iii) of this section apply. For 

one-time extensions, the recipient 

must notify the Federal awarding 

agency in writing with the supporting 

reasons and revised period of perform-

ance at least 10 calendar days before 

the end of the period of performance 

specified in the Federal award. This 

one-time extension may not be exer-

cised merely for the purpose of using 

unobligated balances. Extensions re-

quire explicit prior Federal awarding 

agency approval when: 

(i) The terms and conditions of the 

Federal award prohibit the extension. 

(ii) The extension requires additional 

Federal funds. 

(iii) The extension involves any 

change in the approved objectives or 

scope of the project. 

(3) Carry forward unobligated bal-

ances to subsequent periods of perform-

ance. 

(4) For Federal awards that support 

research, unless the Federal awarding 

agency provides otherwise in the Fed-

eral award or in the Federal awarding 

agency’s regulations, the prior ap-

proval requirements described in para-

graph (d) are automatically waived 

(i.e., recipients need not obtain such 

prior approvals) unless one of the con-

ditions included in paragraph (d)(2) ap-

plies. 

(e) The Federal awarding agency 

may, at its option, restrict the transfer 

of funds among direct cost categories 

or programs, functions and activities 

for Federal awards in which the Fed-

eral share of the project exceeds the 

Simplified Acquisition Threshold and 

the cumulative amount of such trans-

fers exceeds or is expected to exceed 10 

percent of the total budget as last ap-

proved by the Federal awarding agen-

cy. The Federal awarding agency can-

not permit a transfer that would cause 

any Federal appropriation to be used 

for purposes other than those con-

sistent with the appropriation. 

(f) All other changes to non-construc-

tion budgets, except for the changes de-

scribed in paragraph (c) of this section, 

do not require prior approval (see also 

§ 200.407 Prior written approval (prior 

approval)). 

(g) For construction Federal awards, 

the recipient must request prior writ-

ten approval promptly from the Fed-

eral awarding agency for budget revi-

sions whenever paragraph (g)(1), (2), or 

(3) of this section applies. 

(1) The revision results from changes 

in the scope or the objective of the 

project or program. 

(2) The need arises for additional 

Federal funds to complete the project. 

(3) A revision is desired which in-

volves specific costs for which prior 

written approval requirements may be 

imposed consistent with applicable 

OMB cost principles listed in Subpart 

E—Cost Principles of this part. 

(4) No other prior approval require-

ments for budget revisions may be im-

posed unless an exception has been ap-

proved by OMB. 

(5) When a Federal awarding agency 

makes a Federal award that provides 

support for construction and non-con-

struction work, the Federal awarding 

agency may require the recipient to ob-

tain prior approval from the Federal 

awarding agency before making any 
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fund or budget transfers between the 
two types of work supported. 

(h) When requesting approval for 
budget revisions, the recipient must 
use the same format for budget infor-
mation that was used in the applica-
tion, unless the Federal awarding agen-
cy indicates a letter of request suffices. 

(i) Within 30 calendar days from the 
date of receipt of the request for budg-
et revisions, the Federal awarding 
agency must review the request and 
notify the recipient whether the budget 
revisions have been approved. If the re-
vision is still under consideration at 
the end of 30 calendar days, the Federal 
awarding agency must inform the re-
cipient in writing of the date when the 
recipient may expect the decision. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75884, Dec. 19, 2014; 80 FR 54409, Sept. 10, 

2015] 

§ 200.309 Period of performance. 
A non-Federal entity may charge to 

the Federal award only allowable costs 
incurred during the period of perform-
ance (except as described in § 200.461 
Publication and printing costs) and 
any costs incurred before the Federal 
awarding agency or pass-through enti-
ty made the Federal award that were 
authorized by the Federal awarding 
agency or pass-through entity. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75884, Dec. 19, 2014] 

PROPERTY STANDARDS 

§ 200.310 Insurance coverage. 
The non-Federal entity must, at a 

minimum, provide the equivalent in-
surance coverage for real property and 
equipment acquired or improved with 
Federal funds as provided to property 
owned by the non-Federal entity. Fed-
erally-owned property need not be in-
sured unless required by the terms and 
conditions of the Federal award. 

§ 200.311 Real property. 
(a) Title. Subject to the obligations 

and conditions set forth in this section, 

title to real property acquired or im-

proved under a Federal award will vest 

upon acquisition in the non-Federal en-

tity. 
(b) Use. Except as otherwise provided 

by Federal statutes or by the Federal 

awarding agency, real property will be 

used for the originally authorized pur-

pose as long as needed for that purpose, 

during which time the non-Federal en-

tity must not dispose of or encumber 

its title or other interests. 

(c) Disposition. When real property is 

no longer needed for the originally au-

thorized purpose, the non-Federal enti-

ty must obtain disposition instructions 

from the Federal awarding agency or 

pass-through entity. The instructions 

must provide for one of the following 

alternatives: 

(1) Retain title after compensating 

the Federal awarding agency. The 

amount paid to the Federal awarding 

agency will be computed by applying 

the Federal awarding agency’s percent-

age of participation in the cost of the 

original purchase (and costs of any im-

provements) to the fair market value 

of the property. However, in those situ-

ations where the non-Federal entity is 

disposing of real property acquired or 

improved with a Federal award and ac-

quiring replacement real property 

under the same Federal award, the net 

proceeds from the disposition may be 

used as an offset to the cost of the re-

placement property. 

(2) Sell the property and compensate 

the Federal awarding agency. The 

amount due to the Federal awarding 

agency will be calculated by applying 

the Federal awarding agency’s percent-

age of participation in the cost of the 

original purchase (and cost of any im-

provements) to the proceeds of the sale 

after deduction of any actual and rea-

sonable selling and fixing-up expenses. 

If the Federal award has not been 

closed out, the net proceeds from sale 

may be offset against the original cost 

of the property. When the non-Federal 

entity is directed to sell property, sales 

procedures must be followed that pro-

vide for competition to the extent 

practicable and result in the highest 

possible return. 

(3) Transfer title to the Federal 

awarding agency or to a third party 

designated/approved by the Federal 

awarding agency. The non-Federal en-

tity is entitled to be paid an amount 

calculated by applying the non-Federal 

entity’s percentage of participation in 

the purchase of the real property (and 
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cost of any improvements) to the cur-

rent fair market value of the property. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75884, Dec. 19, 2014] 

§ 200.312 Federally-owned and exempt 
property. 

(a) Title to federally-owned property 

remains vested in the Federal Govern-

ment. The non-Federal entity must 

submit annually an inventory listing of 

federally-owned property in its custody 

to the Federal awarding agency. Upon 

completion of the Federal award or 

when the property is no longer needed, 

the non-Federal entity must report the 

property to the Federal awarding agen-

cy for further Federal agency utiliza-

tion. 

(b) If the Federal awarding agency 

has no further need for the property, it 

must declare the property excess and 

report it for disposal to the appropriate 

Federal disposal authority, unless the 

Federal awarding agency has statutory 

authority to dispose of the property by 

alternative methods (e.g., the author-

ity provided by the Federal Technology 

Transfer Act (15 U.S.C. 3710 (i)) to do-

nate research equipment to edu-

cational and non-profit organizations 

in accordance with Executive Order 

12999, ‘‘Educational Technology: Ensur-

ing Opportunity for All Children in the 

Next Century.’’). The Federal awarding 

agency must issue appropriate instruc-

tions to the non-Federal entity. 

(c) Exempt federally-owned property 

means property acquired under a Fed-

eral award where the Federal awarding 

agency has chosen to vest title to the 

property to the non-Federal entity 

without further obligation to the Fed-

eral Government, based upon the ex-

plicit terms and conditions of the Fed-

eral award. The Federal awarding agen-

cy may exercise this option when stat-

utory authority exists. Absent statu-

tory authority and specific terms and 

conditions of the Federal award, title 

to exempt federally-owned property ac-

quired under the Federal award re-

mains with the Federal Government. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75884, Dec. 19, 2014] 

§ 200.313 Equipment. 
See also § 200.439 Equipment and 

other capital expenditures. 
(a) Title. Subject to the obligations 

and conditions set forth in this section, 
title to equipment acquired under a 
Federal award will vest upon acquisi-
tion in the non-Federal entity. Unless 
a statute specifically authorizes the 
Federal agency to vest title in the non- 
Federal entity without further obliga-
tion to the Federal Government, and 
the Federal agency elects to do so, the 
title must be a conditional title. Title 
must vest in the non-Federal entity 
subject to the following conditions: 

(1) Use the equipment for the author-
ized purposes of the project during the 
period of performance, or until the 
property is no longer needed for the 
purposes of the project. 

(2) Not encumber the property with-
out approval of the Federal awarding 
agency or pass-through entity. 

(3) Use and dispose of the property in 
accordance with paragraphs (b), (c) and 

(e) of this section. 
(b) A state must use, manage and dis-

pose of equipment acquired under a 

Federal award by the state in accord-

ance with state laws and procedures. 

Other non-Federal entities must follow 

paragraphs (c) through (e) of this sec-

tion. 
(c) Use. (1) Equipment must be used 

by the non-Federal entity in the pro-

gram or project for which it was ac-

quired as long as needed, whether or 

not the project or program continues 

to be supported by the Federal award, 

and the non-Federal entity must not 

encumber the property without prior 

approval of the Federal awarding agen-

cy. When no longer needed for the 

original program or project, the equip-

ment may be used in other activities 

supported by the Federal awarding 

agency, in the following order of pri-

ority: 
(i) Activities under a Federal award 

from the Federal awarding agency 

which funded the original program or 

project, then 
(ii) Activities under Federal awards 

from other Federal awarding agencies. 

This includes consolidated equipment 

for information technology systems. 
(2) During the time that equipment is 

used on the project or program for 
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which it was acquired, the non-Federal 

entity must also make equipment 

available for use on other projects or 

programs currently or previously sup-

ported by the Federal Government, 

provided that such use will not inter-

fere with the work on the projects or 

program for which it was originally ac-

quired. First preference for other use 

must be given to other programs or 

projects supported by Federal awarding 

agency that financed the equipment 

and second preference must be given to 

programs or projects under Federal 

awards from other Federal awarding 

agencies. Use for non-federally-funded 

programs or projects is also permis-

sible. User fees should be considered if 

appropriate. 

(3) Notwithstanding the encourage-

ment in § 200.307 Program income to 

earn program income, the non-Federal 

entity must not use equipment ac-

quired with the Federal award to pro-

vide services for a fee that is less than 

private companies charge for equiva-

lent services unless specifically author-

ized by Federal statute for as long as 

the Federal Government retains an in-

terest in the equipment. 

(4) When acquiring replacement 

equipment, the non-Federal entity may 

use the equipment to be replaced as a 

trade-in or sell the property and use 

the proceeds to offset the cost of the 

replacement property. 

(d) Management requirements. Proce-

dures for managing equipment (includ-

ing replacement equipment), whether 

acquired in whole or in part under a 

Federal award, until disposition takes 

place will, as a minimum, meet the fol-

lowing requirements: 

(1) Property records must be main-

tained that include a description of the 

property, a serial number or other 

identification number, the source of 

funding for the property (including the 

FAIN), who holds title, the acquisition 

date, and cost of the property, percent-

age of Federal participation in the 

project costs for the Federal award 

under which the property was acquired, 

the location, use and condition of the 

property, and any ultimate disposition 

data including the date of disposal and 

sale price of the property. 

(2) A physical inventory of the prop-

erty must be taken and the results rec-

onciled with the property records at 

least once every two years. 

(3) A control system must be devel-

oped to ensure adequate safeguards to 

prevent loss, damage, or theft of the 

property. Any loss, damage, or theft 

must be investigated. 

(4) Adequate maintenance procedures 

must be developed to keep the property 

in good condition. 

(5) If the non-Federal entity is au-

thorized or required to sell the prop-

erty, proper sales procedures must be 

established to ensure the highest pos-

sible return. 

(e) Disposition. When original or re-

placement equipment acquired under a 

Federal award is no longer needed for 

the original project or program or for 

other activities currently or previously 

supported by a Federal awarding agen-

cy, except as otherwise provided in 

Federal statutes, regulations, or Fed-

eral awarding agency disposition in-

structions, the non-Federal entity 

must request disposition instructions 

from the Federal awarding agency if 

required by the terms and conditions of 

the Federal award. Disposition of the 

equipment will be made as follows, in 

accordance with Federal awarding 

agency disposition instructions: 

(1) Items of equipment with a current 

per unit fair market value of $5,000 or 

less may be retained, sold or otherwise 

disposed of with no further obligation 

to the Federal awarding agency. 

(2) Except as provided in § 200.312 Fed-

erally-owned and exempt property, 

paragraph (b), or if the Federal award-

ing agency fails to provide requested 

disposition instructions within 120 

days, items of equipment with a cur-

rent per-unit fair-market value in ex-

cess of $5,000 may be retained by the 

non-Federal entity or sold. The Federal 

awarding agency is entitled to an 

amount calculated by multiplying the 

current market value or proceeds from 

sale by the Federal awarding agency’s 

percentage of participation in the cost 

of the original purchase. If the equip-

ment is sold, the Federal awarding 

agency may permit the non-Federal en-

tity to deduct and retain from the Fed-

eral share $500 or ten percent of the 

proceeds, whichever is less, for its sell-

ing and handling expenses. 
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(3) The non-Federal entity may 
transfer title to the property to the 
Federal Government or to an eligible 
third party provided that, in such 
cases, the non-Federal entity must be 
entitled to compensation for its attrib-
utable percentage of the current fair 
market value of the property. 

(4) In cases where a non-Federal enti-
ty fails to take appropriate disposition 
actions, the Federal awarding agency 
may direct the non-Federal entity to 
take disposition actions. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75884, Dec. 19, 2014] 

§ 200.314 Supplies. 
See also § 200.453 Materials and sup-

plies costs, including costs of com-
puting devices. 

(a) Title to supplies will vest in the 
non-Federal entity upon acquisition. If 
there is a residual inventory of unused 
supplies exceeding $5,000 in total aggre-
gate value upon termination or com-
pletion of the project or program and 
the supplies are not needed for any 
other Federal award, the non-Federal 
entity must retain the supplies for use 
on other activities or sell them, but 
must, in either case, compensate the 
Federal Government for its share. The 
amount of compensation must be com-
puted in the same manner as for equip-
ment. See § 200.313 Equipment, para-
graph (e)(2) for the calculation method-
ology. 

(b) As long as the Federal Govern-
ment retains an interest in the sup-
plies, the non-Federal entity must not 
use supplies acquired under a Federal 
award to provide services to other or-

ganizations for a fee that is less than 

private companies charge for equiva-

lent services, unless specifically au-

thorized by Federal statute. 

§ 200.315 Intangible property. 
(a) Title to intangible property (see 

§ 200.59 Intangible property) acquired 

under a Federal award vests upon ac-

quisition in the non-Federal entity. 

The non-Federal entity must use that 

property for the originally-authorized 

purpose, and must not encumber the 

property without approval of the Fed-

eral awarding agency. When no longer 

needed for the originally authorized 

purpose, disposition of the intangible 

property must occur in accordance 

with the provisions in § 200.313 Equip-

ment paragraph (e). 

(b) The non-Federal entity may copy-

right any work that is subject to copy-

right and was developed, or for which 

ownership was acquired, under a Fed-

eral award. The Federal awarding agen-

cy reserves a royalty-free, nonexclu-

sive and irrevocable right to reproduce, 

publish, or otherwise use the work for 

Federal purposes, and to authorize oth-

ers to do so. 

(c) The non-Federal entity is subject 

to applicable regulations governing 

patents and inventions, including gov-

ernmentwide regulations issued by the 

Department of Commerce at 37 CFR 

Part 401, ‘‘Rights to Inventions Made 

by Nonprofit Organizations and Small 

Business Firms Under Government 

Awards, Contracts and Cooperative 

Agreements.’’ 

(d) The Federal Government has the 

right to: 

(1) Obtain, reproduce, publish, or oth-

erwise use the data produced under a 

Federal award; and 

(2) Authorize others to receive, repro-

duce, publish, or otherwise use such 

data for Federal purposes. 

(e) Freedom of Information Act 

(FOIA). 

(1) In response to a Freedom of Infor-

mation Act (FOIA) request for research 

data relating to published research 

findings produced under a Federal 

award that were used by the Federal 

Government in developing an agency 

action that has the force and effect of 

law, the Federal awarding agency must 

request, and the non-Federal entity 

must provide, within a reasonable 

time, the research data so that they 

can be made available to the public 

through the procedures established 

under the FOIA. If the Federal award-

ing agency obtains the research data 

solely in response to a FOIA request, 

the Federal awarding agency may 

charge the requester a reasonable fee 

equaling the full incremental cost of 

obtaining the research data. This fee 

should reflect costs incurred by the 

Federal agency and the non-Federal en-

tity. This fee is in addition to any fees 

the Federal awarding agency may as-

sess under the FOIA (5 U.S.C. 

552(a)(4)(A)). 
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(2) Published research findings means 

when: 

(i) Research findings are published in 

a peer-reviewed scientific or technical 

journal; or 

(ii) A Federal agency publicly and of-

ficially cites the research findings in 

support of an agency action that has 

the force and effect of law. ‘‘Used by 

the Federal Government in developing 

an agency action that has the force and 

effect of law’’ is defined as when an 

agency publicly and officially cites the 

research findings in support of an agen-

cy action that has the force and effect 

of law. 

(3) Research data means the recorded 

factual material commonly accepted in 

the scientific community as necessary 

to validate research findings, but not 

any of the following: preliminary anal-

yses, drafts of scientific papers, plans 

for future research, peer reviews, or 

communications with colleagues. This 

‘‘recorded’’ material excludes physical 

objects (e.g., laboratory samples). Re-

search data also do not include: 

(i) Trade secrets, commercial infor-

mation, materials necessary to be held 

confidential by a researcher until they 

are published, or similar information 

which is protected under law; and 

(ii) Personnel and medical informa-

tion and similar information the dis-

closure of which would constitute a 

clearly unwarranted invasion of per-

sonal privacy, such as information that 

could be used to identify a particular 

person in a research study. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75884, Dec. 19, 2014] 

§ 200.316 Property trust relationship. 

Real property, equipment, and intan-

gible property, that are acquired or im-

proved with a Federal award must be 

held in trust by the non-Federal entity 

as trustee for the beneficiaries of the 

project or program under which the 

property was acquired or improved. 

The Federal awarding agency may re-

quire the non-Federal entity to record 

liens or other appropriate notices of 

record to indicate that personal or real 

property has been acquired or improved 

with a Federal award and that use and 

disposition conditions apply to the 

property. 

PROCUREMENT STANDARDS 

§ 200.317 Procurements by states. 
When procuring property and serv-

ices under a Federal award, a state 

must follow the same policies and pro-

cedures it uses for procurements from 

its non-Federal funds. The state will 

comply with § 200.322 Procurement of 

recovered materials and ensure that 

every purchase order or other contract 

includes any clauses required by sec-

tion § 200.326 Contract provisions. All 

other non-Federal entities, including 

subrecipients of a state, will follow 

§§ 200.318 General procurement stand-

ards through 200.326 Contract provi-

sions. 

§ 200.318 General procurement stand-
ards. 

(a) The non-Federal entity must use 

its own documented procurement pro-

cedures which reflect applicable State, 

local, and tribal laws and regulations, 

provided that the procurements con-

form to applicable Federal law and the 

standards identified in this part. 
(b) Non-Federal entities must main-

tain oversight to ensure that contrac-

tors perform in accordance with the 

terms, conditions, and specifications of 

their contracts or purchase orders. 
(c)(1) The non-Federal entity must 

maintain written standards of conduct 

covering conflicts of interest and gov-

erning the actions of its employees en-

gaged in the selection, award and ad-

ministration of contracts. No em-

ployee, officer, or agent may partici-

pate in the selection, award, or admin-

istration of a contract supported by a 

Federal award if he or she has a real or 

apparent conflict of interest. Such a 

conflict of interest would arise when 

the employee, officer, or agent, any 

member of his or her immediate fam-

ily, his or her partner, or an organiza-

tion which employs or is about to em-

ploy any of the parties indicated here-

in, has a financial or other interest in 

or a tangible personal benefit from a 

firm considered for a contract. The of-

ficers, employees, and agents of the 

non-Federal entity may neither solicit 

nor accept gratuities, favors, or any-

thing of monetary value from contrac-

tors or parties to subcontracts. How-

ever, non-Federal entities may set 
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standards for situations in which the 

financial interest is not substantial or 

the gift is an unsolicited item of nomi-

nal value. The standards of conduct 

must provide for disciplinary actions 

to be applied for violations of such 

standards by officers, employees, or 

agents of the non-Federal entity. 

(2) If the non-Federal entity has a 

parent, affiliate, or subsidiary organi-

zation that is not a state, local govern-

ment, or Indian tribe, the non-Federal 

entity must also maintain written 

standards of conduct covering organi-

zational conflicts of interest. Organiza-

tional conflicts of interest means that 

because of relationships with a parent 

company, affiliate, or subsidiary orga-

nization, the non-Federal entity is un-

able or appears to be unable to be im-

partial in conducting a procurement 

action involving a related organiza-

tion. 

(d) The non-Federal entity’s proce-

dures must avoid acquisition of unnec-

essary or duplicative items. Consider-

ation should be given to consolidating 

or breaking out procurements to ob-

tain a more economical purchase. 

Where appropriate, an analysis will be 

made of lease versus purchase alter-

natives, and any other appropriate 

analysis to determine the most eco-

nomical approach. 

(e) To foster greater economy and ef-

ficiency, and in accordance with efforts 

to promote cost-effective use of shared 

services across the Federal Govern-

ment, the non-Federal entity is encour-

aged to enter into state and local inter-

governmental agreements or inter-en-

tity agreements where appropriate for 

procurement or use of common or 

shared goods and services. 

(f) The non-Federal entity is encour-

aged to use Federal excess and surplus 

property in lieu of purchasing new 

equipment and property whenever such 

use is feasible and reduces project 

costs. 

(g) The non-Federal entity is encour-

aged to use value engineering clauses 

in contracts for construction projects 

of sufficient size to offer reasonable op-

portunities for cost reductions. Value 

engineering is a systematic and cre-

ative analysis of each contract item or 

task to ensure that its essential func-

tion is provided at the overall lower 

cost. 

(h) The non-Federal entity must 

award contracts only to responsible 

contractors possessing the ability to 

perform successfully under the terms 

and conditions of a proposed procure-

ment. Consideration will be given to 

such matters as contractor integrity, 

compliance with public policy, record 

of past performance, and financial and 

technical resources. See also § 200.213 

Suspension and debarment. 

(i) The non-Federal entity must 

maintain records sufficient to detail 

the history of procurement. These 

records will include, but are not nec-

essarily limited to the following: ra-

tionale for the method of procurement, 

selection of contract type, contractor 

selection or rejection, and the basis for 

the contract price. 

(j)(1) The non-Federal entity may use 

a time and materials type contract 

only after a determination that no 

other contract is suitable and if the 

contract includes a ceiling price that 

the contractor exceeds at its own risk. 

Time and materials type contract 

means a contract whose cost to a non- 

Federal entity is the sum of: 

(i) The actual cost of materials; and 

(ii) Direct labor hours charged at 

fixed hourly rates that reflect wages, 

general and administrative expenses, 

and profit. 

(2) Since this formula generates an 

open-ended contract price, a time-and- 

materials contract provides no positive 

profit incentive to the contractor for 

cost control or labor efficiency. There-

fore, each contract must set a ceiling 

price that the contractor exceeds at its 

own risk. Further, the non-Federal en-

tity awarding such a contract must as-

sert a high degree of oversight in order 

to obtain reasonable assurance that 

the contractor is using efficient meth-

ods and effective cost controls. 

(k) The non-Federal entity alone 

must be responsible, in accordance 

with good administrative practice and 

sound business judgment, for the set-

tlement of all contractual and adminis-

trative issues arising out of procure-

ments. These issues include, but are 

not limited to, source evaluation, pro-

tests, disputes, and claims. These 
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standards do not relieve the non-Fed-
eral entity of any contractual respon-
sibilities under its contracts. The Fed-
eral awarding agency will not sub-
stitute its judgment for that of the 
non-Federal entity unless the matter is 
primarily a Federal concern. Viola-
tions of law will be referred to the 
local, state, or Federal authority hav-

ing proper jurisdiction. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014; 80 FR 43309, July 22, 

2015] 

§ 200.319 Competition. 
(a) All procurement transactions 

must be conducted in a manner pro-

viding full and open competition con-

sistent with the standards of this sec-

tion. In order to ensure objective con-

tractor performance and eliminate un-

fair competitive advantage, contrac-

tors that develop or draft specifica-

tions, requirements, statements of 

work, or invitations for bids or re-

quests for proposals must be excluded 

from competing for such procurements. 

Some of the situations considered to be 

restrictive of competition include but 

are not limited to: 
(1) Placing unreasonable require-

ments on firms in order for them to 

qualify to do business; 
(2) Requiring unnecessary experience 

and excessive bonding; 
(3) Noncompetitive pricing practices 

between firms or between affiliated 

companies; 
(4) Noncompetitive contracts to con-

sultants that are on retainer contracts; 
(5) Organizational conflicts of inter-

est; 
(6) Specifying only a ‘‘brand name’’ 

product instead of allowing ‘‘an equal’’ 

product to be offered and describing 

the performance or other relevant re-

quirements of the procurement; and 
(7) Any arbitrary action in the pro-

curement process. 
(b) The non-Federal entity must con-

duct procurements in a manner that 

prohibits the use of statutorily or ad-

ministratively imposed state, local, or 

tribal geographical preferences in the 

evaluation of bids or proposals, except 

in those cases where applicable Federal 

statutes expressly mandate or encour-

age geographic preference. Nothing in 

this section preempts state licensing 

laws. When contracting for architec-
tural and engineering (A/E) services, 
geographic location may be a selection 
criterion provided its application 
leaves an appropriate number of quali-
fied firms, given the nature and size of 
the project, to compete for the con-
tract. 

(c) The non-Federal entity must have 
written procedures for procurement 
transactions. These procedures must 
ensure that all solicitations: 

(1) Incorporate a clear and accurate 
description of the technical require-
ments for the material, product, or 
service to be procured. Such descrip-
tion must not, in competitive procure-
ments, contain features which unduly 
restrict competition. The description 

may include a statement of the quali-

tative nature of the material, product 

or service to be procured and, when 

necessary, must set forth those min-

imum essential characteristics and 

standards to which it must conform if 

it is to satisfy its intended use. De-

tailed product specifications should be 

avoided if at all possible. When it is 

impractical or uneconomical to make a 

clear and accurate description of the 

technical requirements, a ‘‘brand name 

or equivalent’’ description may be used 

as a means to define the performance 

or other salient requirements of pro-

curement. The specific features of the 

named brand which must be met by of-

fers must be clearly stated; and 
(2) Identify all requirements which 

the offerors must fulfill and all other 

factors to be used in evaluating bids or 

proposals. 
(d) The non-Federal entity must en-

sure that all prequalified lists of per-

sons, firms, or products which are used 

in acquiring goods and services are cur-

rent and include enough qualified 

sources to ensure maximum open and 

free competition. Also, the non-Federal 

entity must not preclude potential bid-

ders from qualifying during the solici-

tation period. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.320 Methods of procurement to 
be followed. 

The non-Federal entity must use one 

of the following methods of procure-

ment. 
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(a) Procurement by micro-purchases. 

Procurement by micro-purchase is the 

acquisition of supplies or services, the 

aggregate dollar amount of which does 

not exceed the micro-purchase thresh-

old (§ 200.67 Micro-purchase). To the ex-

tent practicable, the non-Federal enti-

ty must distribute micro-purchases eq-

uitably among qualified suppliers. 

Micro-purchases may be awarded with-

out soliciting competitive quotations if 

the non-Federal entity considers the 

price to be reasonable. 

(b) Procurement by small purchase 

procedures. Small purchase procedures 

are those relatively simple and infor-

mal procurement methods for securing 

services, supplies, or other property 

that do not cost more than the Sim-

plified Acquisition Threshold. If small 

purchase procedures are used, price or 

rate quotations must be obtained from 

an adequate number of qualified 

sources. 

(c) Procurement by sealed bids (for-

mal advertising). Bids are publicly so-

licited and a firm fixed price contract 

(lump sum or unit price) is awarded to 

the responsible bidder whose bid, con-

forming with all the material terms 

and conditions of the invitation for 

bids, is the lowest in price. The sealed 

bid method is the preferred method for 

procuring construction, if the condi-

tions in paragraph (c)(1) of this section 

apply. 

(1) In order for sealed bidding to be 

feasible, the following conditions 

should be present: 

(i) A complete, adequate, and real-

istic specification or purchase descrip-

tion is available; 

(ii) Two or more responsible bidders 

are willing and able to compete effec-

tively for the business; and 

(iii) The procurement lends itself to a 

firm fixed price contract and the selec-

tion of the successful bidder can be 

made principally on the basis of price. 

(2) If sealed bids are used, the fol-

lowing requirements apply: 

(i) Bids must be solicited from an 

adequate number of known suppliers, 

providing them sufficient response 

time prior to the date set for opening 

the bids, for local, and tribal govern-

ments, the invitation for bids must be 

publicly advertised; 

(ii) The invitation for bids, which 

will include any specifications and per-

tinent attachments, must define the 

items or services in order for the bidder 

to properly respond; 

(iii) All bids will be opened at the 

time and place prescribed in the invita-

tion for bids, and for local and tribal 

governments, the bids must be opened 

publicly; 

(iv) A firm fixed price contract award 

will be made in writing to the lowest 

responsive and responsible bidder. 

Where specified in bidding documents, 

factors such as discounts, transpor-

tation cost, and life cycle costs must 

be considered in determining which bid 

is lowest. Payment discounts will only 

be used to determine the low bid when 

prior experience indicates that such 

discounts are usually taken advantage 

of; and 

(v) Any or all bids may be rejected if 

there is a sound documented reason. 

(d) Procurement by competitive pro-

posals. The technique of competitive 

proposals is normally conducted with 

more than one source submitting an 

offer, and either a fixed price or cost- 

reimbursement type contract is award-

ed. It is generally used when conditions 

are not appropriate for the use of 

sealed bids. If this method is used, the 

following requirements apply: 

(1) Requests for proposals must be 

publicized and identify all evaluation 

factors and their relative importance. 

Any response to publicized requests for 

proposals must be considered to the 

maximum extent practical; 

(2) Proposals must be solicited from 

an adequate number of qualified 

sources; 

(3) The non-Federal entity must have 

a written method for conducting tech-

nical evaluations of the proposals re-

ceived and for selecting recipients; 

(4) Contracts must be awarded to the 

responsible firm whose proposal is 

most advantageous to the program, 

with price and other factors consid-

ered; and 

(5) The non-Federal entity may use 

competitive proposal procedures for 

qualifications-based procurement of ar-

chitectural/engineering (A/E) profes-

sional services whereby competitors’ 

qualifications are evaluated and the 

most qualified competitor is selected, 
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subject to negotiation of fair and rea-

sonable compensation. The method, 

where price is not used as a selection 

factor, can only be used in procure-

ment of A/E professional services. It 

cannot be used to purchase other types 

of services though A/E firms are a po-

tential source to perform the proposed 

effort. 

(e) [Reserved] 

(f) Procurement by noncompetitive 

proposals. Procurement by non-

competitive proposals is procurement 

through solicitation of a proposal from 

only one source and may be used only 

when one or more of the following cir-

cumstances apply: 

(1) The item is available only from a 

single source; 

(2) The public exigency or emergency 

for the requirement will not permit a 

delay resulting from competitive solic-

itation; 

(3) The Federal awarding agency or 

pass-through entity expressly author-

izes noncompetitive proposals in re-

sponse to a written request from the 

non-Federal entity; or 

(4) After solicitation of a number of 

sources, competition is determined in-

adequate. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014; 80 FR 54409, Sept. 10, 

2015] 

§ 200.321 Contracting with small and 
minority businesses, women’s busi-
ness enterprises, and labor surplus 
area firms. 

(a) The non-Federal entity must take 

all necessary affirmative steps to as-

sure that minority businesses, women’s 

business enterprises, and labor surplus 

area firms are used when possible. 

(b) Affirmative steps must include: 

(1) Placing qualified small and mi-

nority businesses and women’s business 

enterprises on solicitation lists; 

(2) Assuring that small and minority 

businesses, and women’s business en-

terprises are solicited whenever they 

are potential sources; 

(3) Dividing total requirements, when 

economically feasible, into smaller 

tasks or quantities to permit max-

imum participation by small and mi-

nority businesses, and women’s busi-

ness enterprises; 

(4) Establishing delivery schedules, 

where the requirement permits, which 

encourage participation by small and 

minority businesses, and women’s busi-

ness enterprises; 

(5) Using the services and assistance, 

as appropriate, of such organizations as 

the Small Business Administration and 

the Minority Business Development 

Agency of the Department of Com-

merce; and 

(6) Requiring the prime contractor, if 

subcontracts are to be let, to take the 

affirmative steps listed in paragraphs 

(1) through (5) of this section. 

§ 200.322 Procurement of recovered 
materials. 

A non-Federal entity that is a state 

agency or agency of a political subdivi-

sion of a state and its contractors must 

comply with section 6002 of the Solid 

Waste Disposal Act, as amended by the 

Resource Conservation and Recovery 

Act. The requirements of Section 6002 

include procuring only items des-

ignated in guidelines of the Environ-

mental Protection Agency (EPA) at 40 

CFR part 247 that contain the highest 

percentage of recovered materials prac-

ticable, consistent with maintaining a 

satisfactory level of competition, 

where the purchase price of the item 

exceeds $10,000 or the value of the 

quantity acquired during the preceding 

fiscal year exceeded $10,000; procuring 

solid waste management services in a 

manner that maximizes energy and re-

source recovery; and establishing an af-

firmative procurement program for 

procurement of recovered materials 

identified in the EPA guidelines. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.323 Contract cost and price. 

(a) The non-Federal entity must per-

form a cost or price analysis in connec-

tion with every procurement action in 

excess of the Simplified Acquisition 

Threshold including contract modifica-

tions. The method and degree of anal-

ysis is dependent on the facts sur-

rounding the particular procurement 

situation, but as a starting point, the 

non-Federal entity must make inde-

pendent estimates before receiving bids 

or proposals. 
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(b) The non-Federal entity must ne-

gotiate profit as a separate element of 

the price for each contract in which 

there is no price competition and in all 

cases where cost analysis is performed. 

To establish a fair and reasonable prof-

it, consideration must be given to the 

complexity of the work to be per-

formed, the risk borne by the con-

tractor, the contractor’s investment, 

the amount of subcontracting, the 

quality of its record of past perform-

ance, and industry profit rates in the 

surrounding geographical area for 

similar work. 

(c) Costs or prices based on estimated 

costs for contracts under the Federal 

award are allowable only to the extent 

that costs incurred or cost estimates 

included in negotiated prices would be 

allowable for the non-Federal entity 

under Subpart E—Cost Principles of 

this part. The non-Federal entity may 

reference its own cost principles that 

comply with the Federal cost prin-

ciples. 

(d) The cost plus a percentage of cost 

and percentage of construction cost 

methods of contracting must not be 

used. 

§ 200.324 Federal awarding agency or 
pass-through entity review. 

(a) The non-Federal entity must 

make available, upon request of the 

Federal awarding agency or pass- 

through entity, technical specifica-

tions on proposed procurements where 

the Federal awarding agency or pass- 

through entity believes such review is 

needed to ensure that the item or serv-

ice specified is the one being proposed 

for acquisition. This review generally 

will take place prior to the time the 

specification is incorporated into a so-

licitation document. However, if the 

non-Federal entity desires to have the 

review accomplished after a solicita-

tion has been developed, the Federal 

awarding agency or pass-through enti-

ty may still review the specifications, 

with such review usually limited to the 

technical aspects of the proposed pur-

chase. 

(b) The non-Federal entity must 

make available upon request, for the 

Federal awarding agency or pass- 

through entity pre-procurement re-

view, procurement documents, such as 

requests for proposals or invitations 

for bids, or independent cost estimates, 

when: 

(1) The non-Federal entity’s procure-

ment procedures or operation fails to 

comply with the procurement stand-

ards in this part; 

(2) The procurement is expected to 

exceed the Simplified Acquisition 

Threshold and is to be awarded without 

competition or only one bid or offer is 

received in response to a solicitation; 

(3) The procurement, which is ex-

pected to exceed the Simplified Acqui-

sition Threshold, specifies a ‘‘brand 

name’’ product; 

(4) The proposed contract is more 

than the Simplified Acquisition 

Threshold and is to be awarded to 

other than the apparent low bidder 

under a sealed bid procurement; or 

(5) A proposed contract modification 

changes the scope of a contract or in-

creases the contract amount by more 

than the Simplified Acquisition 

Threshold. 

(c) The non-Federal entity is exempt 

from the pre-procurement review in 

paragraph (b) of this section if the Fed-

eral awarding agency or pass-through 

entity determines that its procurement 

systems comply with the standards of 

this part. 

(1) The non-Federal entity may re-

quest that its procurement system be 

reviewed by the Federal awarding 

agency or pass-through entity to deter-

mine whether its system meets these 

standards in order for its system to be 

certified. Generally, these reviews 

must occur where there is continuous 

high-dollar funding, and third party 

contracts are awarded on a regular 

basis; 

(2) The non-Federal entity may self- 

certify its procurement system. Such 

self-certification must not limit the 

Federal awarding agency’s right to sur-

vey the system. Under a self-certifi-

cation procedure, the Federal awarding 

agency may rely on written assurances 

from the non-Federal entity that it is 

complying with these standards. The 

non-Federal entity must cite specific 

policies, procedures, regulations, or 

standards as being in compliance with 

these requirements and have its system 

available for review. 
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§ 200.325 Bonding requirements. 
For construction or facility improve-

ment contracts or subcontracts exceed-
ing the Simplified Acquisition Thresh-
old, the Federal awarding agency or 
pass-through entity may accept the 
bonding policy and requirements of the 
non-Federal entity provided that the 
Federal awarding agency or pass- 
through entity has made a determina-
tion that the Federal interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum 
requirements must be as follows: 

(a) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ must con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
bid as assurance that the bidder will, 
upon acceptance of the bid, execute 
such contractual documents as may be 
required within the time specified. 

(b) A performance bond on the part of 
the contractor for 100 percent of the 

contract price. A ‘‘performance bond’’ 

is one executed in connection with a 

contract to secure fulfillment of all the 

contractor’s obligations under such 

contract. 
(c) A payment bond on the part of the 

contractor for 100 percent of the con-

tract price. A ‘‘payment bond’’ is one 

executed in connection with a contract 

to assure payment as required by law 

of all persons supplying labor and ma-

terial in the execution of the work pro-

vided for in the contract. 

§ 200.326 Contract provisions. 
The non-Federal entity’s contracts 

must contain the applicable provisions 

described in Appendix II to Part 200— 

Contract Provisions for non-Federal 

Entity Contracts Under Federal 

Awards. 

PERFORMANCE AND FINANCIAL 

MONITORING AND REPORTING 

§ 200.327 Financial reporting. 
Unless otherwise approved by OMB, 

the Federal awarding agency may so-

licit only the standard, OMB-approved 

governmentwide data elements for col-

lection of financial information (at 

time of publication the Federal Finan-

cial Report or such future collections 

as may be approved by OMB and listed 

on the OMB Web site). This informa-

tion must be collected with the fre-

quency required by the terms and con-

ditions of the Federal award, but no 

less frequently than annually nor more 

frequently than quarterly except in un-

usual circumstances, for example 

where more frequent reporting is nec-

essary for the effective monitoring of 

the Federal award or could signifi-

cantly affect program outcomes, and 

preferably in coordination with per-

formance reporting. 

200.328 Monitoring and reporting pro-
gram performance. 

(a) Monitoring by the non-Federal enti-
ty. The non-Federal entity is respon-

sible for oversight of the operations of 

the Federal award supported activities. 

The non-Federal entity must monitor 

its activities under Federal awards to 

assure compliance with applicable Fed-

eral requirements and performance ex-

pectations are being achieved. Moni-

toring by the non-Federal entity must 

cover each program, function or activ-

ity. See also § 200.331 Requirements for 

pass-through entities. 
(b) Non-construction performance re-

ports. The Federal awarding agency 

must use standard, OMB-approved data 

elements for collection of performance 

information (including performance 

progress reports, Research Perform-

ance Progress Report, or such future 

collections as may be approved by OMB 

and listed on the OMB Web site). 

(1) The non-Federal entity must sub-

mit performance reports at the inter-

val required by the Federal awarding 

agency or pass-through entity to best 

inform improvements in program out-

comes and productivity. Intervals must 

be no less frequent than annually nor 

more frequent than quarterly except in 

unusual circumstances, for example 

where more frequent reporting is nec-

essary for the effective monitoring of 

the Federal award or could signifi-

cantly affect program outcomes. An-

nual reports must be due 90 calendar 

days after the reporting period; quar-

terly or semiannual reports must be 

due 30 calendar days after the report-

ing period. Alternatively, the Federal 

awarding agency or pass-through enti-

ty may require annual reports before 
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the anniversary dates of multiple year 

Federal awards. The final performance 

report will be due 90 calendar days 

after the period of performance end 

date. If a justified request is submitted 

by a non-Federal entity, the Federal 

agency may extend the due date for 

any performance report. 

(2) The non-Federal entity must sub-

mit performance reports using OMB- 

approved governmentwide standard in-

formation collections when providing 

performance information. As appro-

priate in accordance with above men-

tioned information collections, these 

reports will contain, for each Federal 

award, brief information on the fol-

lowing unless other collections are ap-

proved by OMB: 

(i) A comparison of actual accom-

plishments to the objectives of the 

Federal award established for the pe-

riod. Where the accomplishments of 

the Federal award can be quantified, a 

computation of the cost (for example, 

related to units of accomplishment) 

may be required if that information 

will be useful. Where performance 

trend data and analysis would be in-

formative to the Federal awarding 

agency program, the Federal awarding 

agency should include this as a per-

formance reporting requirement. 

(ii) The reasons why established 

goals were not met, if appropriate. 

(iii) Additional pertinent information 

including, when appropriate, analysis 

and explanation of cost overruns or 

high unit costs. 

(c) Construction performance reports. 
For the most part, onsite technical in-

spections and certified percentage of 

completion data are relied on heavily 

by Federal awarding agencies and pass- 

through entities to monitor progress 

under Federal awards and subawards 

for construction. The Federal awarding 

agency may require additional per-

formance reports only when considered 

necessary. 

(d) Significant developments. Events 

may occur between the scheduled per-

formance reporting dates that have sig-

nificant impact upon the supported ac-

tivity. In such cases, the non-Federal 

entity must inform the Federal award-

ing agency or pass-through entity as 

soon as the following types of condi-

tions become known: 

(1) Problems, delays, or adverse con-

ditions which will materially impair 

the ability to meet the objective of the 

Federal award. This disclosure must in-

clude a statement of the action taken, 

or contemplated, and any assistance 

needed to resolve the situation. 

(2) Favorable developments which en-

able meeting time schedules and objec-

tives sooner or at less cost than antici-

pated or producing more or different 

beneficial results than originally 

planned. 

(e) The Federal awarding agency may 

make site visits as warranted by pro-

gram needs. 

(f) The Federal awarding agency may 

waive any performance report required 

by this part if not needed. 

§ 200.329 Reporting on real property. 
The Federal awarding agency or pass- 

through entity must require a non-Fed-

eral entity to submit reports at least 

annually on the status of real property 

in which the Federal Government re-

tains an interest, unless the Federal in-

terest in the real property extends 15 

years or longer. In those instances 

where the Federal interest attached is 

for a period of 15 years or more, the 

Federal awarding agency or pass- 

through entity, at its option, may re-

quire the non-Federal entity to report 

at various multi-year frequencies (e.g., 

every two years or every three years, 

not to exceed a five-year reporting pe-

riod; or a Federal awarding agency or 

pass-through entity may require an-

nual reporting for the first three years 

of a Federal award and thereafter re-

quire reporting every five years). 

SUBRECIPIENT MONITORING AND 

MANAGEMENT 

§ 200.330 Subrecipient and contractor 
determinations. 

The non-Federal entity may concur-

rently receive Federal awards as a re-

cipient, a subrecipient, and a con-

tractor, depending on the substance of 

its agreements with Federal awarding 

agencies and pass-through entities. 

Therefore, a pass-through entity must 

make case-by-case determinations 

whether each agreement it makes for 

the disbursement of Federal program 

funds casts the party receiving the 
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funds in the role of a subrecipient or a 

contractor. The Federal awarding 

agency may supply and require recipi-

ents to comply with additional guid-

ance to support these determinations 

provided such guidance does not con-

flict with this section. 

(a) Subrecipients. A subaward is for 

the purpose of carrying out a portion of 

a Federal award and creates a Federal 

assistance relationship with the sub-

recipient. See § 200.92 Subaward. Char-

acteristics which support the classi-

fication of the non-Federal entity as a 

subrecipient include when the non-Fed-

eral entity: 

(1) Determines who is eligible to re-

ceive what Federal assistance; 

(2) Has its performance measured in 

relation to whether objectives of a Fed-

eral program were met; 

(3) Has responsibility for pro-

grammatic decision making; 

(4) Is responsible for adherence to ap-

plicable Federal program requirements 

specified in the Federal award; and 

(5) In accordance with its agreement, 

uses the Federal funds to carry out a 

program for a public purpose specified 

in authorizing statute, as opposed to 

providing goods or services for the ben-

efit of the pass-through entity. 

(b) Contractors. A contract is for the 

purpose of obtaining goods and services 

for the non-Federal entity’s own use 

and creates a procurement relationship 

with the contractor. See § 200.22 Con-

tract. Characteristics indicative of a 

procurement relationship between the 

non-Federal entity and a contractor 

are when the contractor: 

(1) Provides the goods and services 

within normal business operations; 

(2) Provides similar goods or services 

to many different purchasers; 

(3) Normally operates in a competi-

tive environment; 

(4) Provides goods or services that 

are ancillary to the operation of the 

Federal program; and 

(5) Is not subject to compliance re-

quirements of the Federal program as a 

result of the agreement, though similar 

requirements may apply for other rea-

sons. 

(c) Use of judgment in making deter-
mination. In determining whether an 

agreement between a pass-through en-

tity and another non-Federal entity 

casts the latter as a subrecipient or a 

contractor, the substance of the rela-

tionship is more important than the 

form of the agreement. All of the char-

acteristics listed above may not be 

present in all cases, and the pass- 

through entity must use judgment in 

classifying each agreement as a 

subaward or a procurement contract. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 54409, Sept. 10, 2015] 

§ 200.331 Requirements for pass- 
through entities. 

All pass-through entities must: 
(a) Ensure that every subaward is 

clearly identified to the subrecipient as 

a subaward and includes the following 

information at the time of the 

subaward and if any of these data ele-

ments change, include the changes in 

subsequent subaward modification. 

When some of this information is not 

available, the pass-through entity 

must provide the best information 

available to describe the Federal award 

and subaward. Required information 

includes: 
(1) Federal Award Identification. 
(i) Subrecipient name (which must 

match the name associated with its 

unique entity identifier); 
(ii) Subrecipient’s unique entity 

identifier; 
(iii) Federal Award Identification 

Number (FAIN); 
(iv) Federal Award Date (see § 200.39 

Federal award date) of award to the re-

cipient by the Federal agency; 
(v) Subaward Period of Performance 

Start and End Date; 
(vi) Amount of Federal Funds Obli-

gated by this action by the pass- 

through entity to the subrecipient; 
(vii) Total Amount of Federal Funds 

Obligated to the subrecipient by the 

pass-through entity including the cur-

rent obligation; 
(viii) Total Amount of the Federal 

Award committed to the subrecipient 

by the pass-through entity; 
(ix) Federal award project descrip-

tion, as required to be responsive to 

the Federal Funding Accountability 

and Transparency Act (FFATA); 
(x) Name of Federal awarding agency, 

pass-through entity, and contact infor-

mation for awarding official of the 

Pass-through entity; 
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(xi) CFDA Number and Name; the 

pass-through entity must identify the 

dollar amount made available under 

each Federal award and the CFDA 

number at time of disbursement; 

(xii) Identification of whether the 

award is R&D; and 

(xiii) Indirect cost rate for the Fed-

eral award (including if the de minimis 

rate is charged per § 200.414 Indirect 

(F&A) costs). 

(2) All requirements imposed by the 

pass-through entity on the sub-

recipient so that the Federal award is 

used in accordance with Federal stat-

utes, regulations and the terms and 

conditions of the Federal award; 

(3) Any additional requirements that 

the pass-through entity imposes on the 

subrecipient in order for the pass- 

through entity to meet its own respon-

sibility to the Federal awarding agency 

including identification of any required 

financial and performance reports; 

(4) An approved federally recognized 

indirect cost rate negotiated between 

the subrecipient and the Federal Gov-

ernment or, if no such rate exists, ei-

ther a rate negotiated between the 

pass-through entity and the sub-

recipient (in compliance with this 

part), or a de minimis indirect cost 

rate as defined in § 200.414 Indirect 

(F&A) costs, paragraph (f); 

(5) A requirement that the sub-

recipient permit the pass-through enti-

ty and auditors to have access to the 

subrecipient’s records and financial 

statements as necessary for the pass- 

through entity to meet the require-

ments of this part; and 

(6) Appropriate terms and conditions 

concerning closeout of the subaward. 

(b) Evaluate each subrecipient’s risk 

of noncompliance with Federal stat-

utes, regulations, and the terms and 

conditions of the subaward for purposes 

of determining the appropriate sub-

recipient monitoring described in para-

graphs (d) and (e) of this section, which 

may include consideration of such fac-

tors as: 

(1) The subrecipient’s prior experi-

ence with the same or similar sub-

awards; 

(2) The results of previous audits in-

cluding whether or not the sub-

recipient receives a Single Audit in ac-

cordance with Subpart F—Audit Re-

quirements of this part, and the extent 

to which the same or similar subaward 

has been audited as a major program; 

(3) Whether the subrecipient has new 

personnel or new or substantially 

changed systems; and 

(4) The extent and results of Federal 

awarding agency monitoring (e.g., if 

the subrecipient also receives Federal 

awards directly from a Federal award-

ing agency). 

(c) Consider imposing specific 

subaward conditions upon a sub-

recipient if appropriate as described in 

§ 200.207 Specific conditions. 

(d) Monitor the activities of the sub-

recipient as necessary to ensure that 

the subaward is used for authorized 

purposes, in compliance with Federal 

statutes, regulations, and the terms 

and conditions of the subaward; and 

that subaward performance goals are 

achieved. Pass-through entity moni-

toring of the subrecipient must in-

clude: 

(1) Reviewing financial and perform-

ance reports required by the pass- 

through entity. 

(2) Following-up and ensuring that 

the subrecipient takes timely and ap-

propriate action on all deficiencies per-

taining to the Federal award provided 

to the subrecipient from the pass- 

through entity detected through au-

dits, on-site reviews, and other means. 

(3) Issuing a management decision for 

audit findings pertaining to the Fed-

eral award provided to the subrecipient 

from the pass-through entity as re-

quired by § 200.521 Management deci-

sion. 

(e) Depending upon the pass-through 

entity’s assessment of risk posed by 

the subrecipient (as described in para-

graph (b) of this section), the following 

monitoring tools may be useful for the 

pass-through entity to ensure proper 

accountability and compliance with 

program requirements and achieve-

ment of performance goals: 

(1) Providing subrecipients with 

training and technical assistance on 

program-related matters; and 

(2) Performing on-site reviews of the 

subrecipient’s program operations; 

(3) Arranging for agreed-upon-proce-

dures engagements as described in 

§ 200.425 Audit services. 
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(f) Verify that every subrecipient is 

audited as required by Subpart F— 

Audit Requirements of this part when 

it is expected that the subrecipient’s 

Federal awards expended during the re-

spective fiscal year equaled or exceeded 

the threshold set forth in § 200.501 Audit 

requirements. 
(g) Consider whether the results of 

the subrecipient’s audits, on-site re-

views, or other monitoring indicate 

conditions that necessitate adjust-

ments to the pass-through entity’s own 

records. 
(h) Consider taking enforcement ac-

tion against noncompliant subrecipi-

ents as described in § 200.338 Remedies 

for noncompliance of this part and in 

program regulations. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014; 80 FR 54409, Sept. 10, 

2015] 

§ 200.332 Fixed amount subawards. 
With prior written approval from the 

Federal awarding agency, a pass- 

through entity may provide subawards 

based on fixed amounts up to the Sim-

plified Acquisition Threshold, provided 

that the subawards meet the require-

ments for fixed amount awards in 

§ 200.201 Use of grant agreements (in-

cluding fixed amount awards), coopera-

tive agreements, and contracts. 

RECORD RETENTION AND ACCESS 

§ 200.333 Retention requirements for 
records. 

Financial records, supporting docu-

ments, statistical records, and all 

other non-Federal entity records perti-

nent to a Federal award must be re-

tained for a period of three years from 

the date of submission of the final ex-

penditure report or, for Federal awards 

that are renewed quarterly or annu-

ally, from the date of the submission of 

the quarterly or annual financial re-

port, respectively, as reported to the 

Federal awarding agency or pass- 

through entity in the case of a sub-

recipient. Federal awarding agencies 

and pass-through entities must not im-

pose any other record retention re-

quirements upon non-Federal entities. 

The only exceptions are the following: 
(a) If any litigation, claim, or audit 

is started before the expiration of the 

3-year period, the records must be re-

tained until all litigation, claims, or 

audit findings involving the records 

have been resolved and final action 

taken. 

(b) When the non-Federal entity is 

notified in writing by the Federal 

awarding agency, cognizant agency for 

audit, oversight agency for audit, cog-

nizant agency for indirect costs, or 

pass-through entity to extend the re-

tention period. 

(c) Records for real property and 

equipment acquired with Federal funds 

must be retained for 3 years after final 

disposition. 

(d) When records are transferred to or 

maintained by the Federal awarding 

agency or pass-through entity, the 3- 

year retention requirement is not ap-

plicable to the non-Federal entity. 

(e) Records for program income 

transactions after the period of per-

formance. In some cases recipients 

must report program income after the 

period of performance. Where there is 

such a requirement, the retention pe-

riod for the records pertaining to the 

earning of the program income starts 

from the end of the non-Federal enti-

ty’s fiscal year in which the program 

income is earned. 

(f) Indirect cost rate proposals and 

cost allocations plans. This paragraph 

applies to the following types of docu-

ments and their supporting records: in-

direct cost rate computations or pro-

posals, cost allocation plans, and any 

similar accounting computations of 

the rate at which a particular group of 

costs is chargeable (such as computer 

usage chargeback rates or composite 

fringe benefit rates). 

(1) If submitted for negotiation. If the 

proposal, plan, or other computation is 

required to be submitted to the Federal 

Government (or to the pass-through 

entity) to form the basis for negotia-

tion of the rate, then the 3-year reten-

tion period for its supporting records 

starts from the date of such submis-

sion. 

(2) If not submitted for negotiation. If 

the proposal, plan, or other computa-

tion is not required to be submitted to 

the Federal Government (or to the 

pass-through entity) for negotiation 
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purposes, then the 3-year retention pe-

riod for the proposal, plan, or computa-

tion and its supporting records starts 

from the end of the fiscal year (or 

other accounting period) covered by 

the proposal, plan, or other computa-

tion. 

§ 200.334 Requests for transfer of 
records. 

The Federal awarding agency must 

request transfer of certain records to 

its custody from the non-Federal enti-

ty when it determines that the records 

possess long-term retention value. 

However, in order to avoid duplicate 

recordkeeping, the Federal awarding 

agency may make arrangements for 

the non-Federal entity to retain any 

records that are continuously needed 

for joint use. 

§ 200.335 Methods for collection, trans-
mission and storage of information. 

In accordance with the May 2013 Ex-

ecutive Order on Making Open and Ma-

chine Readable the New Default for 

Government Information, the Federal 

awarding agency and the non-Federal 

entity should, whenever practicable, 

collect, transmit, and store Federal 

award-related information in open and 

machine readable formats rather than 

in closed formats or on paper. The Fed-

eral awarding agency or pass-through 

entity must always provide or accept 

paper versions of Federal award-related 

information to and from the non-Fed-

eral entity upon request. If paper cop-

ies are submitted, the Federal award-

ing agency or pass-through entity must 

not require more than an original and 

two copies. When original records are 

electronic and cannot be altered, there 

is no need to create and retain paper 

copies. When original records are 

paper, electronic versions may be sub-

stituted through the use of duplication 

or other forms of electronic media pro-

vided that they are subject to periodic 

quality control reviews, provide rea-

sonable safeguards against alteration, 

and remain readable. 

§ 200.336 Access to records. 
(a) Records of non-Federal entities. 

The Federal awarding agency, Inspec-

tors General, the Comptroller General 

of the United States, and the pass- 

through entity, or any of their author-

ized representatives, must have the 

right of access to any documents, pa-

pers, or other records of the non-Fed-

eral entity which are pertinent to the 

Federal award, in order to make au-

dits, examinations, excerpts, and tran-

scripts. The right also includes timely 

and reasonable access to the non-Fed-

eral entity’s personnel for the purpose 

of interview and discussion related to 

such documents. 

(b) Only under extraordinary and 

rare circumstances would such access 

include review of the true name of vic-

tims of a crime. Routine monitoring 

cannot be considered extraordinary and 

rare circumstances that would neces-

sitate access to this information. When 

access to the true name of victims of a 

crime is necessary, appropriate steps to 

protect this sensitive information must 

be taken by both the non-Federal enti-

ty and the Federal awarding agency. 

Any such access, other than under a 

court order or subpoena pursuant to a 

bona fide confidential investigation, 

must be approved by the head of the 

Federal awarding agency or delegate. 

(c) Expiration of right of access. The 

rights of access in this section are not 

limited to the required retention pe-

riod but last as long as the records are 

retained. Federal awarding agencies 

and pass-through entities must not im-

pose any other access requirements 

upon non-Federal entities. 

§ 200.337 Restrictions on public access 
to records. 

No Federal awarding agency may 

place restrictions on the non-Federal 

entity that limit public access to the 

records of the non-Federal entity perti-

nent to a Federal award, except for 

protected personally identifiable infor-

mation (PII) or when the Federal 

awarding agency can demonstrate that 

such records will be kept confidential 

and would have been exempted from 

disclosure pursuant to the Freedom of 

Information Act (5 U.S.C. 552) or con-

trolled unclassified information pursu-

ant to Executive Order 13556 if the 

records had belonged to the Federal 

awarding agency. The Freedom of In-

formation Act (5 U.S.C. 552) (FOIA) 
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does not apply to those records that re-
main under a non-Federal entity’s con-
trol except as required under § 200.315 
Intangible property. Unless required by 
Federal, state, local, and tribal stat-
ute, non-Federal entities are not re-
quired to permit public access to their 

records. The non-Federal entity’s 

records provided to a Federal agency 

generally will be subject to FOIA and 

applicable exemptions. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

REMEDIES FOR NONCOMPLIANCE 

§ 200.338 Remedies for noncompliance. 
If a non-Federal entity fails to com-

ply with Federal statutes, regulations 

or the terms and conditions of a Fed-

eral award, the Federal awarding agen-

cy or pass-through entity may impose 

additional conditions, as described in 

§ 200.207 Specific conditions. If the Fed-

eral awarding agency or pass-through 

entity determines that noncompliance 

cannot be remedied by imposing addi-

tional conditions, the Federal awarding 

agency or pass-through entity may 

take one or more of the following ac-

tions, as appropriate in the cir-

cumstances: 
(a) Temporarily withhold cash pay-

ments pending correction of the defi-

ciency by the non-Federal entity or 

more severe enforcement action by the 

Federal awarding agency or pass- 

through entity. 
(b) Disallow (that is, deny both use of 

funds and any applicable matching 

credit for) all or part of the cost of the 

activity or action not in compliance. 
(c) Wholly or partly suspend or ter-

minate the Federal award. 
(d) Initiate suspension or debarment 

proceedings as authorized under 2 CFR 

part 180 and Federal awarding agency 

regulations (or in the case of a pass- 

through entity, recommend such a pro-

ceeding be initiated by a Federal 

awarding agency). 
(e) Withhold further Federal awards 

for the project or program. 
(f) Take other remedies that may be 

legally available. 

§ 200.339 Termination. 
(a) The Federal award may be termi-

nated in whole or in part as follows: 

(1) By the Federal awarding agency 

or pass-through entity, if a non-Fed-

eral entity fails to comply with the 

terms and conditions of a Federal 

award; 

(2) By the Federal awarding agency 

or pass-through entity for cause; 

(3) By the Federal awarding agency 

or pass-through entity with the con-

sent of the non-Federal entity, in 

which case the two parties must agree 

upon the termination conditions, in-

cluding the effective date and, in the 

case of partial termination, the portion 

to be terminated; or 

(4) By the non-Federal entity upon 

sending to the Federal awarding agen-

cy or pass-through entity written noti-

fication setting forth the reasons for 

such termination, the effective date, 

and, in the case of partial termination, 

the portion to be terminated. However, 

if the Federal awarding agency or pass- 

through entity determines in the case 

of partial termination that the reduced 

or modified portion of the Federal 

award or subaward will not accomplish 

the purposes for which the Federal 

award was made, the Federal awarding 

agency or pass-through entity may ter-

minate the Federal award in its en-

tirety. 

(b) When a Federal awarding agency 

terminates a Federal award prior to 

the end of the period of performance 

due to the non-Federal entity’s mate-

rial failure to comply with the Federal 

award terms and conditions, the Fed-

eral awarding agency must report the 

termination to the OMB-designated in-

tegrity and performance system acces-

sible through SAM (currently FAPIIS). 

(1) The information required under 

paragraph (b) of this section is not to 

be reported to designated integrity and 

performance system until the non-Fed-

eral entity either— 

(i) Has exhausted its opportunities to 

object or challenge the decision, see 

§ 200.341 Opportunities to object, hear-

ings and appeals; or 

(ii) Has not, within 30 calendar days 

after being notified of the termination, 

informed the Federal awarding agency 

that it intends to appeal the Federal 

awarding agency’s decision to termi-

nate. 

(2) If a Federal awarding agency, 

after entering information into the 
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designated integrity and performance 

system about a termination, subse-

quently: 

(i) Learns that any of that informa-

tion is erroneous, the Federal awarding 

agency must correct the information in 

the system within three business days; 

(ii) Obtains an update to that infor-

mation that could be helpful to other 

Federal awarding agencies, the Federal 

awarding agency is strongly encour-

aged to amend the information in the 

system to incorporate the update in a 

timely way. 

(3) Federal awarding agencies, shall 

not post any information that will be 

made publicly available in the non- 

public segment of designated integrity 

and performance system that is cov-

ered by a disclosure exemption under 

the Freedom of Information Act. If the 

non-Federal entity asserts within 

seven calendar days to the Federal 

awarding agency who posted the infor-

mation, that some of the information 

made publicly available is covered by a 

disclosure exemption under the Free-

dom of Information Act, the Federal 

awarding agency who posted the infor-

mation must remove the posting with-

in seven calendar days of receiving the 

assertion. Prior to reposting the releas-

able information, the Federal agency 

must resolve the issue in accordance 

with the agency’s Freedom of Informa-

tion Act procedures. 

(c) When a Federal award is termi-

nated or partially terminated, both the 

Federal awarding agency or pass- 

through entity and the non-Federal en-

tity remain responsible for compliance 

with the requirements in §§ 200.343 

Closeout and 200.344 Post-closeout ad-

justments and continuing responsibil-

ities. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 43309, July 22, 2015] 

§ 200.340 Notification of termination 
requirement. 

(a) The Federal agency or pass- 

through entity must provide to the 

non-Federal entity a notice of termi-

nation. 

(b) If the Federal award is terminated 

for the non-Federal entity’s material 

failure to comply with the Federal 

statutes, regulations, or terms and 

conditions of the Federal award, the 
notification must state that— 

(1) The termination decision will be 
reported to the OMB-designated integ-

rity and performance system accessible 

through SAM (currently FAPIIS); 
(2) The information will be available 

in the OMB-designated integrity and 

performance system for a period of five 

years from the date of the termination, 

then archived; 
(3) Federal awarding agencies that 

consider making a Federal award to 

the non-Federal entity during that five 

year period must consider that infor-

mation in judging whether the non- 

Federal entity is qualified to receive 

the Federal award, when the Federal 

share of the Federal award is expected 

to exceed the simplified acquisition 

threshold over the period of perform-

ance; 
(4) The non-Federal entity may com-

ment on any information the OMB-des-

ignated integrity and performance sys-

tem contains about the non-Federal en-

tity for future consideration by Fed-

eral awarding agencies. The non-Fed-

eral entity may submit comments to 

the awardee integrity and performance 

portal accessible through SAM (cur-

rently (CPARS). 
(5) Federal awarding agencies will 

consider non-Federal entity comments 

when determining whether the non- 

Federal entity is qualified for a future 

Federal award. 
(c) Upon termination of a Federal 

award, the Federal awarding agency 

must provide the information required 

under FFATA to the Federal Web site 

established to fulfill the requirements 

of FFATA, and update or notify any 

other relevant governmentwide sys-

tems or entities of any indications of 

poor performance as required by 41 

U.S.C. 417b and 31 U.S.C. 3321 and im-

plementing guidance at 2 CFR part 77 

(forthcoming at time of publication). 

See also the requirements for Suspen-

sion and Debarment at 2 CFR part 180. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014; 80 FR 43310, July 22, 

2015] 

§ 200.341 Opportunities to object, hear-
ings and appeals. 

Upon taking any remedy for non- 

compliance, the Federal awarding 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00145 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



134 

2 CFR Ch. II (1–1–18 Edition) § 200.342 

agency must provide the non-Federal 
entity an opportunity to object and 
provide information and documenta-

tion challenging the suspension or ter-

mination action, in accordance with 

written processes and procedures pub-

lished by the Federal awarding agency. 

The Federal awarding agency or pass- 

through entity must comply with any 

requirements for hearings, appeals or 

other administrative proceedings to 

which the non-Federal entity is enti-

tled under any statute or regulation 

applicable to the action involved. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.342 Effects of suspension and ter-
mination. 

Costs to the non-Federal entity re-

sulting from obligations incurred by 

the non-Federal entity during a sus-

pension or after termination of a Fed-

eral award or subaward are not allow-

able unless the Federal awarding agen-

cy or pass-through entity expressly au-

thorizes them in the notice of suspen-

sion or termination or subsequently. 

However, costs during suspension or 

after termination are allowable if: 
(a) The costs result from obligations 

which were properly incurred by the 

non-Federal entity before the effective 

date of suspension or termination, are 

not in anticipation of it; and 
(b) The costs would be allowable if 

the Federal award was not suspended 

or expired normally at the end of the 

period of performance in which the ter-

mination takes effect. 

CLOSEOUT 

§ 200.343 Closeout. 
The Federal awarding agency or pass- 

through entity will close-out the Fed-

eral award when it determines that all 

applicable administrative actions and 

all required work of the Federal award 

have been completed by the non-Fed-

eral entity. This section specifies the 

actions the non-Federal entity and 

Federal awarding agency or pass- 

through entity must take to complete 

this process at the end of the period of 

performance. 
(a) The non-Federal entity must sub-

mit, no later than 90 calendar days 

after the end date of the period of per-

formance, all financial, performance, 

and other reports as required by the 

terms and conditions of the Federal 

award. The Federal awarding agency or 

pass-through entity may approve ex-

tensions when requested by the non- 

Federal entity. 

(b) Unless the Federal awarding agen-

cy or pass-through entity authorizes an 

extension, a non-Federal entity must 

liquidate all obligations incurred under 

the Federal award not later than 90 

calendar days after the end date of the 

period of performance as specified in 

the terms and conditions of the Federal 

award. 

(c) The Federal awarding agency or 

pass-through entity must make prompt 

payments to the non-Federal entity for 

allowable reimbursable costs under the 

Federal award being closed out. 

(d) The non-Federal entity must 

promptly refund any balances of unob-

ligated cash that the Federal awarding 

agency or pass-through entity paid in 

advance or paid and that are not au-

thorized to be retained by the non-Fed-

eral entity for use in other projects. 

See OMB Circular A–129 and see 

§ 200.345 Collection of amounts due, for 

requirements regarding unreturned 

amounts that become delinquent debts. 

(e) Consistent with the terms and 

conditions of the Federal award, the 

Federal awarding agency or pass- 

through entity must make a settle-

ment for any upward or downward ad-

justments to the Federal share of costs 

after closeout reports are received. 

(f) The non-Federal entity must ac-

count for any real and personal prop-

erty acquired with Federal funds or re-

ceived from the Federal Government in 

accordance with §§ 200.310 Insurance 

coverage through 200.316 Property trust 

relationship and 200.329 Reporting on 

real property. 

(g) The Federal awarding agency or 

pass-through entity should complete 

all closeout actions for Federal awards 

no later than one year after receipt and 

acceptance of all required final reports. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 
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POST-CLOSEOUT ADJUSTMENTS AND 

CONTINUING RESPONSIBILITIES 

§ 200.344 Post-closeout adjustments 
and continuing responsibilities. 

(a) The closeout of a Federal award 

does not affect any of the following: 
(1) The right of the Federal awarding 

agency or pass-through entity to dis-

allow costs and recover funds on the 

basis of a later audit or other review. 

The Federal awarding agency or pass- 

through entity must make any cost 

disallowance determination and notify 

the non-Federal entity within the 

record retention period. 
(2) The obligation of the non-Federal 

entity to return any funds due as a re-

sult of later refunds, corrections, or 

other transactions including final indi-

rect cost rate adjustments. 
(3) Audit requirements in Subpart 

F—Audit Requirements of this part. 
(4) Property management and dis-

position requirements in Subpart D— 

Post Federal Award Requirements of 

this part, §§ 200.310 Insurance Coverage 

through 200.316 Property trust relation-

ship. 
(5) Records retention as required in 

Subpart D—Post Federal Award Re-

quirements of this part, §§ 200.333 Re-

tention requirements for records 

through 200.337 Restrictions on public 

access to records. 
(b) After closeout of the Federal 

award, a relationship created under the 

Federal award may be modified or 

ended in whole or in part with the con-

sent of the Federal awarding agency or 

pass-through entity and the non-Fed-

eral entity, provided the responsibil-

ities of the non-Federal entity referred 

to in paragraph (a) of this section, in-

cluding those for property management 

as applicable, are considered and provi-

sions made for continuing responsibil-

ities of the non-Federal entity, as ap-

propriate. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

COLLECTION OF AMOUNTS DUE 

§ 200.345 Collection of amounts due. 
(a) Any funds paid to the non-Federal 

entity in excess of the amount to 

which the non-Federal entity is finally 

determined to be entitled under the 

terms of the Federal award constitute 

a debt to the Federal Government. If 

not paid within 90 calendar days after 

demand, the Federal awarding agency 

may reduce the debt by: 

(1) Making an administrative offset 

against other requests for reimburse-

ments; 

(2) Withholding advance payments 

otherwise due to the non-Federal enti-

ty; or 

(3) Other action permitted by Federal 

statute. 

(b) Except where otherwise provided 

by statutes or regulations, the Federal 

awarding agency will charge interest 

on an overdue debt in accordance with 

the Federal Claims Collection Stand-

ards (31 CFR parts 900 through 999). The 

date from which interest is computed 

is not extended by litigation or the fil-

ing of any form of appeal. 

Subpart E—Cost Principles 

GENERAL PROVISIONS 

§ 200.400 Policy guide. 

The application of these cost prin-

ciples is based on the fundamental 

premises that: 

(a) The non-Federal entity is respon-

sible for the efficient and effective ad-

ministration of the Federal award 

through the application of sound man-

agement practices. 

(b) The non-Federal entity assumes 

responsibility for administering Fed-

eral funds in a manner consistent with 

underlying agreements, program objec-

tives, and the terms and conditions of 

the Federal award. 

(c) The non-Federal entity, in rec-

ognition of its own unique combination 

of staff, facilities, and experience, has 

the primary responsibility for employ-

ing whatever form of sound organiza-

tion and management techniques may 

be necessary in order to assure proper 

and efficient administration of the 

Federal award. 

(d) The application of these cost prin-

ciples should require no significant 

changes in the internal accounting 

policies and practices of the non-Fed-

eral entity. However, the accounting 

practices of the non-Federal entity 

must be consistent with these cost 
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principles and support the accumula-
tion of costs as required by the prin-
ciples, and must provide for adequate 
documentation to support costs 
charged to the Federal award. 

(e) In reviewing, negotiating and ap-
proving cost allocation plans or indi-
rect cost proposals, the cognizant agen-
cy for indirect costs should generally 
assure that the non-Federal entity is 
applying these cost accounting prin-
ciples on a consistent basis during 
their review and negotiation of indirect 
cost proposals. Where wide variations 
exist in the treatment of a given cost 
item by the non-Federal entity, the 
reasonableness and equity of such 
treatments should be fully considered. 
See § 200.56 Indirect (facilities & admin-
istrative (F&A)) costs. 

(f) For non-Federal entities that edu-
cate and engage students in research, 
the dual role of students as both train-
ees and employees (including pre- and 
post-doctoral staff) contributing to the 
completion of Federal awards for re-
search must be recognized in the appli-

cation of these principles. 
(g) The non-Federal entity may not 

earn or keep any profit resulting from 

Federal financial assistance, unless ex-

plicitly authorized by the terms and 

conditions of the Federal award. See 

also § 200.307 Program income. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.401 Application. 
(a) General. These principles must be 

used in determining the allowable costs 

of work performed by the non-Federal 

entity under Federal awards. These 

principles also must be used by the 

non-Federal entity as a guide in the 

pricing of fixed-price contracts and 

subcontracts where costs are used in 

determining the appropriate price. The 

principles do not apply to: 
(1) Arrangements under which Fed-

eral financing is in the form of loans, 

scholarships, fellowships, traineeships, 

or other fixed amounts based on such 

items as education allowance or pub-

lished tuition rates and fees. 
(2) For IHEs, capitation awards, 

which are awards based on case counts 

or number of beneficiaries according to 

the terms and conditions of the Federal 

award. 

(3) Fixed amount awards. See also 

Subpart A—Acronyms and Definitions, 

§§ 200.45 Fixed amount awards and 

200.201 Use of grant agreements (includ-

ing fixed amount awards), cooperative 

agreements, and contracts. 

(4) Federal awards to hospitals (see 

Appendix IX to Part 200—Hospital Cost 

Principles). 

(5) Other awards under which the 

non-Federal entity is not required to 

account to the Federal Government for 

actual costs incurred. 

(b) Federal Contract. Where a Federal 

contract awarded to a non-Federal en-

tity is subject to the Cost Accounting 

Standards (CAS), it incorporates the 

applicable CAS clauses, Standards, and 

CAS administration requirements per 

the 48 CFR Chapter 99 and 48 CFR part 

30 (FAR Part 30). CAS applies directly 

to the CAS-covered contract and the 

Cost Accounting Standards at 48 CFR 

parts 9904 or 9905 takes precedence over 

the cost principles in this Subpart E— 

Cost Principles of this part with re-

spect to the allocation of costs. When a 

contract with a non-Federal entity is 

subject to full CAS coverage, the al-

lowability of certain costs under the 

cost principles will be affected by the 

allocation provisions of the Cost Ac-

counting Standards (e.g., CAS 414—48 

CFR 9904.414, Cost of Money as an Ele-

ment of the Cost of Facilities Capital, 

and CAS 417—48 CFR 9904.417, Cost of 

Money as an Element of the Cost of 

Capital Assets Under Construction), 

apply rather the allowability provi-

sions of § 200.449 Interest. In complying 

with those requirements, the non-Fed-

eral entity’s application of cost ac-

counting practices for estimating, ac-

cumulating, and reporting costs for 

other Federal awards and other cost 

objectives under the CAS-covered con-

tract still must be consistent with its 

cost accounting practices for the CAS- 

covered contracts. In all cases, only 

one set of accounting records needs to 

be maintained for the allocation of 

costs by the non-Federal entity. 

(c) Exemptions. Some nonprofit orga-

nizations, because of their size and na-

ture of operations, can be considered to 

be similar to for-profit entities for pur-

pose of applicability of cost principles. 
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Such nonprofit organizations must op-

erate under Federal cost principles ap-

plicable to for-profit entities located at 

48 CFR 31.2. A listing of these organiza-

tions is contained in Appendix VIII to 

Part 200—Nonprofit Organizations Ex-

empted From Subpart E—Cost Prin-

ciples of this part. Other organizations, 

as approved by the cognizant agency 

for indirect costs, may be added from 

time to time. 

BASIC CONSIDERATIONS 

§ 200.402 Composition of costs. 
Total cost. The total cost of a Federal 

award is the sum of the allowable di-

rect and allocable indirect costs less 

any applicable credits. 

§ 200.403 Factors affecting allowability 
of costs. 

Except where otherwise authorized 

by statute, costs must meet the fol-

lowing general criteria in order to be 

allowable under Federal awards: 

(a) Be necessary and reasonable for 

the performance of the Federal award 

and be allocable thereto under these 

principles. 

(b) Conform to any limitations or ex-

clusions set forth in these principles or 

in the Federal award as to types or 

amount of cost items. 

(c) Be consistent with policies and 

procedures that apply uniformly to 

both federally-financed and other ac-

tivities of the non-Federal entity. 

(d) Be accorded consistent treatment. 

A cost may not be assigned to a Fed-

eral award as a direct cost if any other 

cost incurred for the same purpose in 

like circumstances has been allocated 

to the Federal award as an indirect 

cost. 

(e) Be determined in accordance with 

generally accepted accounting prin-

ciples (GAAP), except, for state and 

local governments and Indian tribes 

only, as otherwise provided for in this 

part. 

(f) Not be included as a cost or used 

to meet cost sharing or matching re-

quirements of any other federally-fi-

nanced program in either the current 

or a prior period. See also § 200.306 Cost 

sharing or matching paragraph (b). 

(g) Be adequately documented. See 

also §§ 200.300 Statutory and national 

policy requirements through 200.309 Pe-

riod of performance of this part. 

§ 200.404 Reasonable costs. 

A cost is reasonable if, in its nature 

and amount, it does not exceed that 

which would be incurred by a prudent 

person under the circumstances pre-

vailing at the time the decision was 

made to incur the cost. The question of 

reasonableness is particularly impor-

tant when the non-Federal entity is 

predominantly federally-funded. In de-

termining reasonableness of a given 

cost, consideration must be given to: 

(a) Whether the cost is of a type gen-

erally recognized as ordinary and nec-

essary for the operation of the non- 

Federal entity or the proper and effi-

cient performance of the Federal 

award. 

(b) The restraints or requirements 

imposed by such factors as: sound busi-

ness practices; arm’s-length bar-

gaining; Federal, state, local, tribal, 

and other laws and regulations; and 

terms and conditions of the Federal 

award. 

(c) Market prices for comparable 

goods or services for the geographic 

area. 

(d) Whether the individuals con-

cerned acted with prudence in the cir-

cumstances considering their respon-

sibilities to the non-Federal entity, its 

employees, where applicable its stu-

dents or membership, the public at 

large, and the Federal Government. 

(e) Whether the non-Federal entity 

significantly deviates from its estab-

lished practices and policies regarding 

the incurrence of costs, which may 

unjustifiably increase the Federal 

award’s cost. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.405 Allocable costs. 

(a) A cost is allocable to a particular 

Federal award or other cost objective if 

the goods or services involved are 

chargeable or assignable to that Fed-

eral award or cost objective in accord-

ance with relative benefits received. 

This standard is met if the cost: 

(1) Is incurred specifically for the 

Federal award; 
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(2) Benefits both the Federal award 

and other work of the non-Federal en-

tity and can be distributed in propor-

tions that may be approximated using 

reasonable methods; and 

(3) Is necessary to the overall oper-

ation of the non-Federal entity and is 

assignable in part to the Federal award 

in accordance with the principles in 

this subpart. 

(b) All activities which benefit from 

the non-Federal entity’s indirect (F&A) 

cost, including unallowable activities 

and donated services by the non-Fed-

eral entity or third parties, will receive 

an appropriate allocation of indirect 

costs. 

(c) Any cost allocable to a particular 

Federal award under the principles pro-

vided for in this part may not be 

charged to other Federal awards to 

overcome fund deficiencies, to avoid re-

strictions imposed by Federal statutes, 

regulations, or terms and conditions of 

the Federal awards, or for other rea-

sons. However, this prohibition would 

not preclude the non-Federal entity 

from shifting costs that are allowable 

under two or more Federal awards in 

accordance with existing Federal stat-

utes, regulations, or the terms and con-

ditions of the Federal awards. 

(d) Direct cost allocation principles. 

If a cost benefits two or more projects 

or activities in proportions that can be 

determined without undue effort or 

cost, the cost must be allocated to the 

projects based on the proportional ben-

efit. If a cost benefits two or more 

projects or activities in proportions 

that cannot be determined because of 

the interrelationship of the work in-

volved, then, notwithstanding para-

graph (c) of this section, the costs may 

be allocated or transferred to bene-

fitted projects on any reasonable docu-

mented basis. Where the purchase of 

equipment or other capital asset is spe-

cifically authorized under a Federal 

award, the costs are assignable to the 

Federal award regardless of the use 

that may be made of the equipment or 

other capital asset involved when no 

longer needed for the purpose for which 

it was originally required. See also 

§§ 200.310 Insurance coverage through 

200.316 Property trust relationship and 

200.439 Equipment and other capital ex-

penditures. 

(e) If the contract is subject to CAS, 

costs must be allocated to the contract 

pursuant to the Cost Accounting 

Standards. To the extent that CAS is 

applicable, the allocation of costs in 

accordance with CAS takes precedence 

over the allocation provisions in this 

part. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.406 Applicable credits. 

(a) Applicable credits refer to those 

receipts or reduction-of-expenditure- 

type transactions that offset or reduce 

expense items allocable to the Federal 

award as direct or indirect (F&A) costs. 

Examples of such transactions are: pur-

chase discounts, rebates or allowances, 

recoveries or indemnities on losses, in-

surance refunds or rebates, and adjust-

ments of overpayments or erroneous 

charges. To the extent that such cred-

its accruing to or received by the non- 

Federal entity relate to allowable 

costs, they must be credited to the 

Federal award either as a cost reduc-

tion or cash refund, as appropriate. 

(b) In some instances, the amounts 

received from the Federal Government 

to finance activities or service oper-

ations of the non-Federal entity should 

be treated as applicable credits. Spe-

cifically, the concept of netting such 

credit items (including any amounts 

used to meet cost sharing or matching 

requirements) must be recognized in 

determining the rates or amounts to be 

charged to the Federal award. (See 

§§ 200.436 Depreciation and 200.468 Spe-

cialized service facilities, for areas of 

potential application in the matter of 

Federal financing of activities.) 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.407 Prior written approval (prior 
approval). 

Under any given Federal award, the 

reasonableness and allocability of cer-

tain items of costs may be difficult to 

determine. In order to avoid subse-

quent disallowance or dispute based on 

unreasonableness or nonallocability, 

the non-Federal entity may seek the 

prior written approval of the cognizant 

agency for indirect costs or the Federal 
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awarding agency in advance of the in-

currence of special or unusual costs. 

Prior written approval should include 

the timeframe or scope of the agree-

ment. The absence of prior written ap-

proval on any element of cost will not, 

in itself, affect the reasonableness or 

allocability of that element, unless 

prior approval is specifically required 

for allowability as described under cer-

tain circumstances in the following 

sections of this part: 

(a) § 200.201 Use of grant agreements 

(including fixed amount awards), coop-

erative agreements, and contracts, 

paragraph (b)(5); 

(b) § 200.306 Cost sharing or matching; 

(c) § 200.307 Program income; 

(d) § 200.308 Revision of budget and 

program plans; 

(e) § 200.311 Real property; 

(f) § 200.313 Equipment; 

(g) § 200.332 Fixed amount subawards; 

(h) § 200.413 Direct costs, paragraph 

(c); 

(i) § 200.430 Compensation—personal 

services, paragraph (h); 

(j) § 200.431 Compensation—fringe ben-

efits; 

(k) § 200.438 Entertainment costs; 

(l) § 200.439 Equipment and other cap-

ital expenditures; 

(m) § 200.440 Exchange rates; 

(n) § 200.441 Fines, penalties, damages 

and other settlements; 

(o) § 200.442 Fund raising and invest-

ment management costs; 

(p) § 200.445 Goods or services for per-

sonal use; 

(q) § 200.447 Insurance and indem-

nification; 

(r) § 200.454 Memberships, subscrip-

tions, and professional activity costs, 

paragraph (c); 

(s) § 200.455 Organization costs; 

(t) § 200.456 Participant support costs; 

(u) § 200.458 Pre-award costs; 

(v) § 200.462 Rearrangement and re-

conversion costs; 

(w) § 200.467 Selling and marketing 

costs; 

(x) § 200.470 Taxes (including Value 

Added Tax); and 

(y) § 200.474 Travel costs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.408 Limitation on allowance of 
costs. 

The Federal award may be subject to 

statutory requirements that limit the 

allowability of costs. When the max-

imum amount allowable under a limi-

tation is less than the total amount de-

termined in accordance with the prin-

ciples in this part, the amount not re-

coverable under the Federal award may 

not be charged to the Federal award. 

§ 200.409 Special considerations. 

In addition to the basic consider-

ations regarding the allowability of 

costs highlighted in this subtitle, other 

subtitles in this part describe special 

considerations and requirements appli-

cable to states, local governments, In-

dian tribes, and IHEs. In addition, cer-

tain provisions among the items of cost 

in this subpart, are only applicable to 

certain types of non-Federal entities, 

as specified in the following sections: 

(a) Direct and Indirect (F&A) Costs 

(§§ 200.412 Classification of costs 

through 200.415 Required certifications) 

of this subpart; 

(b) Special Considerations for States, 

Local Governments and Indian Tribes 

(§§ 200.416 Cost allocation plans and in-

direct cost proposals and 200.417 Inter-

agency service) of this subpart; and 

(c) Special Considerations for Insti-

tutions of Higher Education (§§ 200.418 

Costs incurred by states and local gov-

ernments and 200.419 Cost accounting 

standards and disclosure statement) of 

this subpart. 

§ 200.410 Collection of unallowable 
costs. 

Payments made for costs determined 

to be unallowable by either the Federal 

awarding agency, cognizant agency for 

indirect costs, or pass-through entity, 

either as direct or indirect costs, must 

be refunded (including interest) to the 

Federal Government in accordance 

with instructions from the Federal 

agency that determined the costs are 

unallowable unless Federal statute or 

regulation directs otherwise. See also 

Subpart D—Post Federal Award Re-

quirements of this part, §§ 200.300 Stat-

utory and national policy requirements 

through 200.309 Period of performance. 
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§ 200.411 Adjustment of previously ne-
gotiated indirect (F&A) cost rates 
containing unallowable costs. 

(a) Negotiated indirect (F&A) cost 

rates based on a proposal later found to 

have included costs that: 

(1) Are unallowable as specified by 

Federal statutes, regulations or the 

terms and conditions of a Federal 

award; or 

(2) Are unallowable because they are 

not allocable to the Federal award(s), 

must be adjusted, or a refund must be 

made, in accordance with the require-

ments of this section. These adjust-

ments or refunds are designed to cor-

rect the proposals used to establish the 

rates and do not constitute a reopening 

of the rate negotiation. The adjust-

ments or refunds will be made regard-

less of the type of rate negotiated (pre-

determined, final, fixed, or provi-

sional). 

(b) For rates covering a future fiscal 

year of the non-Federal entity, the un-

allowable costs will be removed from 

the indirect (F&A) cost pools and the 

rates appropriately adjusted. 

(c) For rates covering a past period, 

the Federal share of the unallowable 

costs will be computed for each year 

involved and a cash refund (including 

interest chargeable in accordance with 

applicable regulations) will be made to 

the Federal Government. If cash re-

funds are made for past periods covered 

by provisional or fixed rates, appro-

priate adjustments will be made when 

the rates are finalized to avoid dupli-

cate recovery of the unallowable costs 

by the Federal Government. 

(d) For rates covering the current pe-

riod, either a rate adjustment or a re-

fund, as described in paragraphs (b) and 

(c) of this section, must be required by 

the cognizant agency for indirect costs. 

The choice of method must be at the 

discretion of the cognizant agency for 

indirect costs, based on its judgment as 

to which method would be most prac-

tical. 

(e) The amount or proportion of unal-

lowable costs included in each year’s 

rate will be assumed to be the same as 

the amount or proportion of unallow-

able costs included in the base year 

proposal used to establish the rate. 

DIRECT AND INDIRECT (F&A) COSTS 

§ 200.412 Classification of costs. 

There is no universal rule for 

classifying certain costs as either di-

rect or indirect (F&A) under every ac-

counting system. A cost may be direct 

with respect to some specific service or 

function, but indirect with respect to 

the Federal award or other final cost 

objective. Therefore, it is essential 

that each item of cost incurred for the 

same purpose be treated consistently 

in like circumstances either as a direct 

or an indirect (F&A) cost in order to 

avoid possible double-charging of Fed-

eral awards. Guidelines for determining 

direct and indirect (F&A) costs charged 

to Federal awards are provided in this 

subpart. 

§ 200.413 Direct costs. 

(a) General. Direct costs are those 

costs that can be identified specifically 

with a particular final cost objective, 

such as a Federal award, or other inter-

nally or externally funded activity, or 

that can be directly assigned to such 

activities relatively easily with a high 

degree of accuracy. Costs incurred for 

the same purpose in like circumstances 

must be treated consistently as either 

direct or indirect (F&A) costs. See also 

§ 200.405 Allocable costs. 

(b) Application to Federal awards. 

Identification with the Federal award 

rather than the nature of the goods and 

services involved is the determining 

factor in distinguishing direct from in-

direct (F&A) costs of Federal awards. 

Typical costs charged directly to a 

Federal award are the compensation of 

employees who work on that award, 

their related fringe benefit costs, the 

costs of materials and other items of 

expense incurred for the Federal award. 

If directly related to a specific award, 

certain costs that otherwise would be 

treated as indirect costs may also in-

clude extraordinary utility consump-

tion, the cost of materials supplied 

from stock or services rendered by spe-

cialized facilities or other institutional 

service operations. 

(c) The salaries of administrative and 

clerical staff should normally be treat-

ed as indirect (F&A) costs. Direct 
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charging of these costs may be appro-

priate only if all of the following condi-

tions are met: 

(1) Administrative or clerical serv-

ices are integral to a project or activ-

ity; 

(2) Individuals involved can be spe-

cifically identified with the project or 

activity; 

(3) Such costs are explicitly included 

in the budget or have the prior written 

approval of the Federal awarding agen-

cy; and 

(4) The costs are not also recovered 

as indirect costs. 

(d) Minor items. Any direct cost of 

minor amount may be treated as an in-

direct (F&A) cost for reasons of practi-

cality where such accounting treat-

ment for that item of cost is consist-

ently applied to all Federal and non- 

Federal cost objectives. 

(e) The costs of certain activities are 

not allowable as charges to Federal 

awards. However, even though these 

costs are unallowable for purposes of 

computing charges to Federal awards, 

they nonetheless must be treated as di-

rect costs for purposes of determining 

indirect (F&A) cost rates and be allo-

cated their equitable share of the non- 

Federal entity’s indirect costs if they 

represent activities which: 

(1) Include the salaries of personnel, 

(2) Occupy space, and 

(3) Benefit from the non-Federal enti-

ty’s indirect (F&A) costs. 

(f) For nonprofit organizations, the 

costs of activities performed by the 

non-Federal entity primarily as a serv-

ice to members, clients, or the general 

public when significant and necessary 

to the non-Federal entity’s mission 

must be treated as direct costs whether 

or not allowable, and be allocated an 

equitable share of indirect (F&A) costs. 

Some examples of these types of activi-

ties include: 

(1) Maintenance of membership rolls, 

subscriptions, publications, and related 

functions. See also § 200.454 Member-

ships, subscriptions, and professional 

activity costs. 

(2) Providing services and informa-

tion to members, legislative or admin-

istrative bodies, or the public. See also 

§§ 200.454 Memberships, subscriptions, 

and professional activity costs and 

200.450 Lobbying. 

(3) Promotion, lobbying, and other 
forms of public relations. See also 
§§ 200.421 Advertising and public rela-
tions and 200.450 Lobbying. 

(4) Conferences except those held to 
conduct the general administration of 
the non-Federal entity. See also 
§ 200.432 Conferences. 

(5) Maintenance, protection, and in-
vestment of special funds not used in 
operation of the non-Federal entity. 
See also § 200.442 Fund raising and in-
vestment management costs. 

(6) Administration of group benefits 
on behalf of members or clients, in-
cluding life and hospital insurance, an-
nuity or retirement plans, and finan-
cial aid. See also § 200.431 Compensa-
tion—fringe benefits. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75885, Dec. 19, 2014] 

§ 200.414 Indirect (F&A) costs. 
(a) Facilities and Administration Classi-

fication. For major IHEs and major 
nonprofit organizations, indirect (F&A) 
costs must be classified within two 
broad categories: ‘‘Facilities’’ and 
‘‘Administration.’’ ‘‘Facilities’’ is de-
fined as depreciation on buildings, 
equipment and capital improvement, 
interest on debt associated with cer-
tain buildings, equipment and capital 
improvements, and operations and 

maintenance expenses. ‘‘Administra-

tion’’ is defined as general administra-

tion and general expenses such as the 

director’s office, accounting, personnel 

and all other types of expenditures not 

listed specifically under one of the sub-

categories of ‘‘Facilities’’ (including 

cross allocations from other pools, 

where applicable). For nonprofit orga-

nizations, library expenses are included 

in the ‘‘Administration’’ category; for 

institutions of higher education, they 

are included in the ‘‘Facilities’’ cat-

egory. Major IHEs are defined as those 

required to use the Standard Format 

for Submission as noted in Appendix III 

to Part 200—Indirect (F&A) Costs Iden-

tification and Assignment, and Rate 

Determination for Institutions of High-

er Education (IHEs) paragraph C. 11. 

Major nonprofit organizations are 

those which receive more than $10 mil-

lion dollars in direct Federal funding. 
(b) Diversity of nonprofit organizations. 

Because of the diverse characteristics 
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and accounting practices of nonprofit 

organizations, it is not possible to 

specify the types of cost which may be 

classified as indirect (F&A) cost in all 

situations. Identification with a Fed-

eral award rather than the nature of 

the goods and services involved is the 

determining factor in distinguishing 

direct from indirect (F&A) costs of 

Federal awards. However, typical ex-

amples of indirect (F&A) cost for many 

nonprofit organizations may include 

depreciation on buildings and equip-

ment, the costs of operating and main-

taining facilities, and general adminis-

tration and general expenses, such as 

the salaries and expenses of executive 

officers, personnel administration, and 

accounting. 

(c) Federal Agency Acceptance of Nego-
tiated Indirect Cost Rates. (See also 

§ 200.306 Cost sharing or matching.) 

(1) The negotiated rates must be ac-

cepted by all Federal awarding agen-

cies. A Federal awarding agency may 

use a rate different from the negotiated 

rate for a class of Federal awards or a 

single Federal award only when re-

quired by Federal statute or regula-

tion, or when approved by a Federal 

awarding agency head or delegate 

based on documented justification as 

described in paragraph (c)(3) of this 

section. 

(2) The Federal awarding agency head 

or delegate must notify OMB of any ap-

proved deviations. 

(3) The Federal awarding agency 

must implement, and make publicly 

available, the policies, procedures and 

general decision making criteria that 

their programs will follow to seek and 

justify deviations from negotiated 

rates. 

(4) As required under § 200.203 Notices 

of funding opportunities, the Federal 

awarding agency must include in the 

notice of funding opportunity the poli-

cies relating to indirect cost rate reim-

bursement, matching, or cost share as 

approved under paragraph (e)(1) of this 

section. As appropriate, the Federal 

agency should incorporate discussion 

of these policies into Federal awarding 

agency outreach activities with non- 

Federal entities prior to the posting of 

a notice of funding opportunity. 

(d) Pass-through entities are subject 

to the requirements in § 200.331 Re-

quirements for pass-through entities, 

paragraph (a)(4). 

(e) Requirements for development 

and submission of indirect (F&A) cost 

rate proposals and cost allocation 

plans are contained in Appendices III– 

VII and Appendix IX as follows: 

(1) Appendix III to Part 200—Indirect 

(F&A) Costs Identification and Assign-

ment, and Rate Determination for In-

stitutions of Higher Education (IHEs); 

(2) Appendix IV to Part 200—Indirect 

(F&A) Costs Identification and Assign-

ment, and Rate Determination for Non-

profit Organizations; 

(3) Appendix V to Part 200—State/ 

Local Governmentwide Central Service 

Cost Allocation Plans; 

(4) Appendix VI to Part 200—Public 

Assistance Cost Allocation Plans; 

(5) Appendix VII to Part 200—States 

and Local Government and Indian 

Tribe Indirect Cost Proposals; and 

(6) Appendix IX to Part 200—Hospital 

Cost Principles. 

(f) In addition to the procedures out-

lined in the appendices in paragraph (e) 

of this section, any non-Federal entity 

that has never received a negotiated 

indirect cost rate, except for those non- 

Federal entities described in Appendix 

VII to Part 200—States and Local Gov-

ernment and Indian Tribe Indirect Cost 

Proposals, paragraph D.1.b, may elect 

to charge a de minimis rate of 10% of 

modified total direct costs (MTDC) 

which may be used indefinitely. As de-

scribed in § 200.403 Factors affecting al-

lowability of costs, costs must be con-

sistently charged as either indirect or 

direct costs, but may not be double 

charged or inconsistently charged as 

both. If chosen, this methodology once 

elected must be used consistently for 

all Federal awards until such time as a 

non-Federal entity chooses to nego-

tiate for a rate, which the non-Federal 

entity may apply to do at any time. 

(g) Any non-Federal entity that has a 

current federally negotiated indirect 

cost rate may apply for a one-time ex-

tension of the rates in that agreement 

for a period of up to four years. This 

extension will be subject to the review 

and approval of the cognizant agency 

for indirect costs. If an extension is 

granted the non-Federal entity may 

not request a rate review until the ex-

tension period ends. At the end of the 
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4-year extension, the non-Federal enti-
ty must re-apply to negotiate a rate. 
Subsequent one-time extensions (up to 
four years) are permitted if a renegoti-
ation is completed between each exten-
sion request. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.415 Required certifications. 
Required certifications include: 
(a) To assure that expenditures are 

proper and in accordance with the 
terms and conditions of the Federal 
award and approved project budgets, 
the annual and final fiscal reports or 
vouchers requesting payment under the 
agreements must include a certifi-
cation, signed by an official who is au-
thorized to legally bind the non-Fed-
eral entity, which reads as follows: ‘‘By 
signing this report, I certify to the best 
of my knowledge and belief that the re-
port is true, complete, and accurate, 
and the expenditures, disbursements 
and cash receipts are for the purposes 
and objectives set forth in the terms 
and conditions of the Federal award. I 
am aware that any false, fictitious, or 
fraudulent information, or the omis-
sion of any material fact, may subject 
me to criminal, civil or administrative 

penalties for fraud, false statements, 

false claims or otherwise. (U.S. Code 

Title 18, Section 1001 and Title 31, Sec-

tions 3729–3730 and 3801–3812).’’ 
(b) Certification of cost allocation 

plan or indirect (F&A) cost rate pro-

posal. Each cost allocation plan or in-

direct (F&A) cost rate proposal must 

comply with the following: 
(1) A proposal to establish a cost allo-

cation plan or an indirect (F&A) cost 

rate, whether submitted to a Federal 

cognizant agency for indirect costs or 

maintained on file by the non-Federal 

entity, must be certified by the non- 

Federal entity using the Certificate of 

Cost Allocation Plan or Certificate of 

Indirect Costs as set forth in Appen-

dices III through VII, and Appendix IX. 

The certificate must be signed on be-

half of the non-Federal entity by an in-

dividual at a level no lower than vice 

president or chief financial officer of 

the non-Federal entity that submits 

the proposal. 
(2) Unless the non-Federal entity has 

elected the option under § 200.414 Indi-

rect (F&A) costs, paragraph (f), the 

Federal Government may either dis-

allow all indirect (F&A) costs or uni-

laterally establish such a plan or rate 

when the non-Federal entity fails to 

submit a certified proposal for estab-

lishing such a plan or rate in accord-

ance with the requirements. Such a 

plan or rate may be based upon audited 

historical data or such other data that 

have been furnished to the cognizant 

agency for indirect costs and for which 

it can be demonstrated that all unal-

lowable costs have been excluded. 

When a cost allocation plan or indirect 

cost rate is unilaterally established by 

the Federal Government because the 

non-Federal entity failed to submit a 

certified proposal, the plan or rate es-

tablished will be set to ensure that po-

tentially unallowable costs will not be 

reimbursed. 
(c) Certifications by non-profit orga-

nizations as appropriate that they did 

not meet the definition of a major non-

profit organization as defined in 

§ 200.414 Indirect (F&A) costs, para-

graph (a). 
(d) See also § 200.450 Lobbying for an-

other required certification. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

SPECIAL CONSIDERATIONS FOR STATES, 

LOCAL GOVERNMENTS AND INDIAN 

TRIBES 

§ 200.416 Cost allocation plans and in-
direct cost proposals. 

(a) For states, local governments and 

Indian tribes, certain services, such as 

motor pools, computer centers, pur-

chasing, accounting, etc., are provided 

to operating agencies on a centralized 

basis. Since Federal awards are per-

formed within the individual operating 

agencies, there needs to be a process 

whereby these central service costs can 

be identified and assigned to benefitted 

activities on a reasonable and con-

sistent basis. The central service cost 

allocation plan provides that process. 
(b) Individual operating agencies 

(governmental department or agency), 

normally charge Federal awards for in-

direct costs through an indirect cost 

rate. A separate indirect cost rate(s) 

proposal for each operating agency is 

usually necessary to claim indirect 
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costs under Federal awards. Indirect 

costs include: 

(1) The indirect costs originating in 

each department or agency of the gov-

ernmental unit carrying out Federal 

awards and 

(2) The costs of central governmental 

services distributed through the cen-

tral service cost allocation plan and 

not otherwise treated as direct costs. 

(c) The requirements for development 

and submission of cost allocation plans 

(for central service costs and public as-

sistance programs) and indirect cost 

rate proposals are contained in appen-

dices IV, V and VI to this part. 

§ 200.417 Interagency service. 

The cost of services provided by one 

agency to another within the govern-

mental unit may include allowable di-

rect costs of the service plus a pro- 

rated share of indirect costs. A stand-

ard indirect cost allowance equal to 

ten percent of the direct salary and 

wage cost of providing the service (ex-

cluding overtime, shift premiums, and 

fringe benefits) may be used in lieu of 

determining the actual indirect costs 

of the service. These services do not in-

clude centralized services included in 

central service cost allocation plans as 

described in Appendix V to Part 200— 

State/Local Government and Indian 

Tribe-Wide Central Service Cost Allo-

cation Plans. 

SPECIAL CONSIDERATIONS FOR 

INSTITUTIONS OF HIGHER EDUCATION 

§ 200.418 Costs incurred by states and 
local governments. 

Costs incurred or paid by a state or 

local government on behalf of its IHEs 

for fringe benefit programs, such as 

pension costs and FICA and any other 

costs specifically incurred on behalf of, 

and in direct benefit to, the IHEs, are 

allowable costs of such IHEs whether 

or not these costs are recorded in the 

accounting records of the institutions, 

subject to the following: 

(a) The costs meet the requirements 

of §§ 200.402 Composition of costs 

through 200.411 Adjustment of pre-

viously negotiated indirect (F&A) cost 

rates containing unallowable costs, of 

this subpart; 

(b) The costs are properly supported 

by approved cost allocation plans in ac-

cordance with applicable Federal cost 

accounting principles in this part; and 

(c) The costs are not otherwise borne 

directly or indirectly by the Federal 

Government. 

§ 200.419 Cost accounting standards 
and disclosure statement. 

(a) An IHE that receives aggregate 

Federal awards totaling $50 million or 

more in Federal awards subject to this 

part in its most recently completed fis-

cal year must comply with the Cost 

Accounting Standards Board’s cost ac-

counting standards located at 48 CFR 

9905.501, 9905.502, 9905.505, and 9905.506. 

CAS-covered contracts awarded to the 

IHEs are subject to the CAS require-

ments at 48 CFR 9900 through 9999 and 

48 CFR part 30 (FAR Part 30). 

(b) Disclosure statement. An IHE that 

receives aggregate Federal awards to-

taling $50 million or more subject to 

this part during its most recently com-

pleted fiscal year must disclose their 

cost accounting practices by filing a 

Disclosure Statement (DS–2), which is 

reproduced in Appendix III to Part 

200—Indirect (F&A) Costs Identifica-

tion and Assignment, and Rate Deter-

mination for Institutions of Higher 

Education (IHEs). With the approval of 

the cognizant agency for indirect costs, 

an IHE may meet the DS–2 submission 

by submitting the DS–2 for each busi-

ness unit that received $50 million or 

more in Federal awards. 

(1) The DS–2 must be submitted to 

the cognizant agency for indirect costs 

with a copy to the IHE’s cognizant 

agency for audit. 

(2) An IHE is responsible for main-

taining an accurate DS–2 and com-

plying with disclosed cost accounting 

practices. An IHE must file amend-

ments to the DS–2 to the cognizant 

agency for indirect costs six months in 

advance of a disclosed practice being 

changed to comply with a new or modi-

fied standard, or when a practice is 

changed for other reasons. An IHE may 

proceed with implementing the change 

only if it has not been notified by the 

Federal cognizant agency for indirect 

costs that either a longer period will be 

needed for review or there are concerns 

with the potential change within the 
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six months period. Amendments of a 

DS–2 may be submitted at any time. 

Resubmission of a complete, updated 

DS–2 is discouraged except when there 

are extensive changes to disclosed 

practices. 

(3) Cost and funding adjustments. Cost 

adjustments must be made by the cog-

nizant agency for indirect costs if an 

IHE fails to comply with the cost poli-

cies in this part or fails to consistently 

follow its established or disclosed cost 

accounting practices when estimating, 

accumulating or reporting the costs of 

Federal awards, and the aggregate cost 

impact on Federal awards is material. 

The cost adjustment must normally be 

made on an aggregate basis for all af-

fected Federal awards through an ad-

justment of the IHE’s future F&A costs 

rates or other means considered appro-

priate by the cognizant agency for indi-

rect costs. Under the terms of CAS cov-

ered contracts, adjustments in the 

amount of funding provided may also 

be required when the estimated pro-

posal costs were not determined in ac-

cordance with established cost ac-

counting practices. 

(4) Overpayments. Excess amounts 

paid in the aggregate by the Federal 

Government under Federal awards due 

to a noncompliant cost accounting 

practice used to estimate, accumulate, 

or report costs must be credited or re-

funded, as deemed appropriate by the 

cognizant agency for indirect costs. In-

terest applicable to the excess amounts 

paid in the aggregate during the period 

of noncompliance must also be deter-

mined and collected in accordance with 

applicable Federal agency regulations. 

(5) Compliant cost accounting practice 
changes. Changes from one compliant 

cost accounting practice to another 

compliant practice that are approved 

by the cognizant agency for indirect 

costs may require cost adjustments if 

the change has a material effect on 

Federal awards and the changes are 

deemed appropriate by the cognizant 

agency for indirect costs. 

(6) Responsibilities. The cognizant 

agency for indirect cost must: 

(i) Determine cost adjustments for 

all Federal awards in the aggregate on 

behalf of the Federal Government. Ac-

tions of the cognizant agency for indi-

rect cost in making cost adjustment 

determinations must be coordinated 

with all affected Federal awarding 

agencies to the extent necessary. 

(ii) Prescribe guidelines and establish 

internal procedures to promptly deter-

mine on behalf of the Federal Govern-

ment that a DS–2 adequately discloses 

the IHE’s cost accounting practices 

and that the disclosed practices are 

compliant with applicable CAS and the 

requirements of this part. 

(iii) Distribute to all affected Federal 

awarding agencies any DS–2 determina-

tion of adequacy or noncompliance. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

GENERAL PROVISIONS FOR SELECTED 

ITEMS OF COST 

§ 200.420 Considerations for selected 
items of cost. 

This section provides principles to be 

applied in establishing the allowability 

of certain items involved in deter-

mining cost, in addition to the require-

ments of Subtitle II. Basic Consider-

ations of this subpart. These principles 

apply whether or not a particular item 

of cost is properly treated as direct 

cost or indirect (F&A) cost. Failure to 

mention a particular item of cost is 

not intended to imply that it is either 

allowable or unallowable; rather, deter-

mination as to allowability in each 

case should be based on the treatment 

provided for similar or related items of 

cost, and based on the principles de-

scribed in §§ 200.402 Composition of 

costs through 200.411 Adjustment of 

previously negotiated indirect (F&A) 

cost rates containing unallowable 

costs. In case of a discrepancy between 

the provisions of a specific Federal 

award and the provisions below, the 

Federal award governs. Criteria out-

lined in § 200.403 Factors affecting al-

lowability of costs must be applied in 

determining allowability. See also 

§ 200.102 Exceptions. 

§ 200.421 Advertising and public rela-
tions. 

(a) The term advertising costs means 

the costs of advertising media and cor-

ollary administrative costs. Adver-

tising media include magazines, news-

papers, radio and television, direct 
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mail, exhibits, electronic or computer 

transmittals, and the like. 

(b) The only allowable advertising 

costs are those which are solely for: 

(1) The recruitment of personnel re-

quired by the non-Federal entity for 

performance of a Federal award (See 

also § 200.463 Recruiting costs); 

(2) The procurement of goods and 

services for the performance of a Fed-

eral award; 

(3) The disposal of scrap or surplus 

materials acquired in the performance 

of a Federal award except when non- 

Federal entities are reimbursed for dis-

posal costs at a predetermined amount; 

or 

(4) Program outreach and other spe-

cific purposes necessary to meet the re-

quirements of the Federal award. 

(c) The term ‘‘public relations’’ in-

cludes community relations and means 

those activities dedicated to maintain-

ing the image of the non-Federal entity 

or maintaining or promoting under-

standing and favorable relations with 

the community or public at large or 

any segment of the public. 

(d) The only allowable public rela-

tions costs are: 

(1) Costs specifically required by the 

Federal award; 

(2) Costs of communicating with the 

public and press pertaining to specific 

activities or accomplishments which 

result from performance of the Federal 

award (these costs are considered nec-

essary as part of the outreach effort for 

the Federal award); or 

(3) Costs of conducting general liai-

son with news media and government 

public relations officers, to the extent 

that such activities are limited to com-

munication and liaison necessary to 

keep the public informed on matters of 

public concern, such as notices of fund-

ing opportunities, financial matters, 

etc. 

(e) Unallowable advertising and pub-

lic relations costs include the fol-

lowing: 

(1) All advertising and public rela-

tions costs other than as specified in 

paragraphs (b) and (d) of this section; 

(2) Costs of meetings, conventions, 

convocations, or other events related 

to other activities of the entity (see 

also § 200.432 Conferences), including: 

(i) Costs of displays, demonstrations, 
and exhibits; 

(ii) Costs of meeting rooms, hospi-
tality suites, and other special facili-
ties used in conjunction with shows 
and other special events; and 

(iii) Salaries and wages of employees 
engaged in setting up and displaying 
exhibits, making demonstrations, and 
providing briefings; 

(3) Costs of promotional items and 
memorabilia, including models, gifts, 
and souvenirs; 

(4) Costs of advertising and public re-
lations designed solely to promote the 
non-Federal entity. 

§ 200.422 Advisory councils. 
Costs incurred by advisory councils 

or committees are unallowable unless 

authorized by statute, the Federal 

awarding agency or as an indirect cost 

where allocable to Federal awards. See 

§ 200.444 General costs of government, 

applicable to states, local governments 

and Indian tribes. 

§ 200.423 Alcoholic beverages. 
Costs of alcoholic beverages are unal-

lowable. 

§ 200.424 Alumni/ae activities. 
Costs incurred by IHEs for, or in sup-

port of, alumni/ae activities are unal-

lowable. 

§ 200.425 Audit services. 
(a) A reasonably proportionate share 

of the costs of audits required by, and 

performed in accordance with, the Sin-

gle Audit Act Amendments of 1996 (31 

U.S.C. 7501–7507), as implemented by re-

quirements of this part, are allowable. 

However, the following audit costs are 

unallowable: 
(1) Any costs when audits required by 

the Single Audit Act and Subpart F— 

Audit Requirements of this part have 

not been conducted or have been con-

ducted but not in accordance there-

with; and 
(2) Any costs of auditing a non-Fed-

eral entity that is exempted from hav-

ing an audit conducted under the Sin-

gle Audit Act and Subpart F—Audit 

Requirements of this part because its 

expenditures under Federal awards are 

less than $750,000 during the non-Fed-

eral entity’s fiscal year. 
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(b) The costs of a financial statement 

audit of a non-Federal entity that does 

not currently have a Federal award 

may be included in the indirect cost 

pool for a cost allocation plan or indi-

rect cost proposal. 

(c) Pass-through entities may charge 

Federal awards for the cost of agreed- 

upon-procedures engagements to mon-

itor subrecipients (in accordance with 

Subpart D—Post Federal Award Re-

quirements of this part, §§ 200.330 Sub-

recipient and contractor determina-

tions through 200.332 Fixed Amount 

Subawards) who are exempted from the 

requirements of the Single Audit Act 

and Subpart F—Audit Requirements of 

this part. This cost is allowable only if 

the agreed-upon-procedures engage-

ments are: 

(1) Conducted in accordance with 

GAGAS attestation standards; 

(2) Paid for and arranged by the pass- 

through entity; and 

(3) Limited in scope to one or more of 

the following types of compliance re-

quirements: activities allowed or 

unallowed; allowable costs/cost prin-

ciples; eligibility; and reporting. 

§ 200.426 Bad debts. 

Bad debts (debts which have been de-

termined to be uncollectable), includ-

ing losses (whether actual or esti-

mated) arising from uncollectable ac-

counts and other claims, are unallow-

able. Related collection costs, and re-

lated legal costs, arising from such 

debts after they have been determined 

to be uncollectable are also unallow-

able. See also § 200.428 Collections of 

improper payments. 

§ 200.427 Bonding costs. 

(a) Bonding costs arise when the Fed-

eral awarding agency requires assur-

ance against financial loss to itself or 

others by reason of the act or default 

of the non-Federal entity. They arise 

also in instances where the non-Fed-

eral entity requires similar assurance, 

including: bonds as bid, performance, 

payment, advance payment, infringe-

ment, and fidelity bonds for employees 

and officials. 

(b) Costs of bonding required pursu-

ant to the terms and conditions of the 

Federal award are allowable. 

(c) Costs of bonding required by the 

non-Federal entity in the general con-

duct of its operations are allowable as 

an indirect cost to the extent that such 

bonding is in accordance with sound 

business practice and the rates and pre-

miums are reasonable under the cir-

cumstances. 

§ 200.428 Collections of improper pay-
ments. 

The costs incurred by a non-Federal 

entity to recover improper payments 

are allowable as either direct or indi-

rect costs, as appropriate. Amounts 

collected may be used by the non-Fed-

eral entity in accordance with cash 

management standards set forth in 

§ 200.305 Payment. 

§ 200.429 Commencement and convoca-
tion costs. 

For IHEs, costs incurred for com-

mencements and convocations are un-

allowable, except as provided for in Ap-

pendix III to Part 200—Indirect (F&A) 

Costs Identification and Assignment, 

and Rate Determination for Institu-

tions of Higher Education (IHEs), para-

graph (B)(9) Student Administration 

and Services, as student activity costs. 

§ 200.430 Compensation—personal 
services. 

(a) General. Compensation for per-

sonal services includes all remunera-

tion, paid currently or accrued, for 

services of employees rendered during 

the period of performance under the 

Federal award, including but not nec-

essarily limited to wages and salaries. 

Compensation for personal services 

may also include fringe benefits which 

are addressed in § 200.431 Compensa-

tion—fringe benefits. Costs of com-

pensation are allowable to the extent 

that they satisfy the specific require-

ments of this part, and that the total 

compensation for individual employ-

ees: 

(1) Is reasonable for the services ren-

dered and conforms to the established 

written policy of the non-Federal enti-

ty consistently applied to both Federal 

and non-Federal activities; 

(2) Follows an appointment made in 

accordance with a non-Federal entity’s 

laws and/or rules or written policies 
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and meets the requirements of Federal 

statute, where applicable; and 

(3) Is determined and supported as 

provided in paragraph (i) of this sec-

tion, Standards for Documentation of 

Personnel Expenses, when applicable. 

(b) Reasonableness. Compensation for 

employees engaged in work on Federal 

awards will be considered reasonable to 

the extent that it is consistent with 

that paid for similar work in other ac-

tivities of the non-Federal entity. In 

cases where the kinds of employees re-

quired for Federal awards are not found 

in the other activities of the non-Fed-

eral entity, compensation will be con-

sidered reasonable to the extent that it 

is comparable to that paid for similar 

work in the labor market in which the 

non-Federal entity competes for the 

kind of employees involved. 

(c) Professional activities outside the 
non-Federal entity. Unless an arrange-

ment is specifically authorized by a 

Federal awarding agency, a non-Fed-

eral entity must follow its written non- 

Federal entity-wide policies and prac-

tices concerning the permissible extent 

of professional services that can be pro-

vided outside the non-Federal entity 

for non-organizational compensation. 

Where such non-Federal entity-wide 

written policies do not exist or do not 

adequately define the permissible ex-

tent of consulting or other non-organi-

zational activities undertaken for 

extra outside pay, the Federal Govern-

ment may require that the effort of 

professional staff working on Federal 

awards be allocated between: 

(1) Non-Federal entity activities, and 

(2) Non-organizational professional 

activities. If the Federal awarding 

agency considers the extent of non-or-

ganizational professional effort exces-

sive or inconsistent with the conflicts- 

of-interest terms and conditions of the 

Federal award, appropriate arrange-

ments governing compensation will be 

negotiated on a case-by-case basis. 

(d) Unallowable costs. (1) Costs which 

are unallowable under other sections of 

these principles must not be allowable 

under this section solely on the basis 

that they constitute personnel com-

pensation. 

(2) The allowable compensation for 

certain employees is subject to a ceil-

ing in accordance with statute. For the 

amount of the ceiling for cost-reim-

bursement contracts, the covered com-

pensation subject to the ceiling, the 

covered employees, and other relevant 

provisions, see 10 U.S.C. 2324(e)(1)(P), 

and 41 U.S.C. 1127 and 4304(a)(16). For 

other types of Federal awards, other 

statutory ceilings may apply. 

(e) Special considerations. Special con-

siderations in determining allowability 

of compensation will be given to any 

change in a non-Federal entity’s com-

pensation policy resulting in a substan-

tial increase in its employees’ level of 

compensation (particularly when the 

change was concurrent with an in-

crease in the ratio of Federal awards to 

other activities) or any change in the 

treatment of allowability of specific 

types of compensation due to changes 

in Federal policy. 

(f) Incentive compensation. Incentive 

compensation to employees based on 

cost reduction, or efficient perform-

ance, suggestion awards, safety awards, 

etc., is allowable to the extent that the 

overall compensation is determined to 

be reasonable and such costs are paid 

or accrued pursuant to an agreement 

entered into in good faith between the 

non-Federal entity and the employees 

before the services were rendered, or 

pursuant to an established plan fol-

lowed by the non-Federal entity so 

consistently as to imply, in effect, an 

agreement to make such payment. 

(g) Nonprofit organizations. For com-

pensation to members of nonprofit or-

ganizations, trustees, directors, associ-

ates, officers, or the immediate fami-

lies thereof, determination must be 

made that such compensation is rea-

sonable for the actual personal services 

rendered rather than a distribution of 

earnings in excess of costs. This may 

include director’s and executive com-

mittee member’s fees, incentive 

awards, allowances for off-site pay, in-

centive pay, location allowances, hard-

ship pay, and cost-of-living differen-

tials. 

(h) Institutions of higher education 
(IHEs). (1) Certain conditions require 

special consideration and possible limi-

tations in determining allowable per-

sonnel compensation costs under Fed-

eral awards. Among such conditions 

are the following: 
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(i) Allowable activities. Charges to 

Federal awards may include reasonable 

amounts for activities contributing 

and directly related to work under an 

agreement, such as delivering special 

lectures about specific aspects of the 

ongoing activity, writing reports and 

articles, developing and maintaining 

protocols (human, animals, etc.), man-

aging substances/chemicals, managing 

and securing project-specific data, co-

ordinating research subjects, partici-

pating in appropriate seminars, con-

sulting with colleagues and graduate 

students, and attending meetings and 

conferences. 

(ii) Incidental activities. Incidental 

activities for which supplemental com-

pensation is allowable under written 

institutional policy (at a rate not to 

exceed institutional base salary) need 

not be included in the records described 

in paragraph (i) of this section to di-

rectly charge payments of incidental 

activities, such activities must either 

be specifically provided for in the Fed-

eral award budget or receive prior writ-

ten approval by the Federal awarding 

agency. 

(2) Salary basis. Charges for work per-

formed on Federal awards by faculty 

members during the academic year are 

allowable at the IBS rate. Except as 

noted in paragraph (h)(1)(ii) of this sec-

tion, in no event will charges to Fed-

eral awards, irrespective of the basis of 

computation, exceed the proportionate 

share of the IBS for that period. This 

principle applies to all members of fac-

ulty at an institution. IBS is defined as 

the annual compensation paid by an 

IHE for an individual’s appointment, 

whether that individual’s time is spent 

on research, instruction, administra-

tion, or other activities. IBS excludes 

any income that an individual earns 

outside of duties performed for the 

IHE. Unless there is prior approval by 

the Federal awarding agency, charges 

of a faculty member’s salary to a Fed-

eral award must not exceed the propor-

tionate share of the IBS for the period 

during which the faculty member 

worked on the award. 

(3) Intra-Institution of Higher Edu-
cation (IHE) consulting. Intra-IHE con-

sulting by faculty is assumed to be un-

dertaken as an IHE obligation requir-

ing no compensation in addition to 

IBS. However, in unusual cases where 

consultation is across departmental 

lines or involves a separate or remote 

operation, and the work performed by 

the faculty member is in addition to 

his or her regular responsibilities, any 

charges for such work representing ad-

ditional compensation above IBS are 

allowable provided that such con-

sulting arrangements are specifically 

provided for in the Federal award or 

approved in writing by the Federal 

awarding agency. 

(4) Extra Service Pay normally rep-

resents overload compensation, subject 

to institutional compensation policies 

for services above and beyond IBS. 

Where extra service pay is a result of 

Intra-IHE consulting, it is subject to 

the same requirements of paragraph (b) 

above. It is allowable if all of the fol-

lowing conditions are met: 

(i) The non-Federal entity estab-

lishes consistent written policies which 

apply uniformly to all faculty mem-

bers, not just those working on Federal 

awards. 

(ii) The non-Federal entity estab-

lishes a consistent written definition of 

work covered by IBS which is specific 

enough to determine conclusively when 

work beyond that level has occurred. 

This may be described in appointment 

letters or other documentations. 

(iii) The supplementation amount 

paid is commensurate with the IBS 

rate of pay and the amount of addi-

tional work performed. See paragraph 

(h)(2) of this section. 

(iv) The salaries, as supplemented, 

fall within the salary structure and 

pay ranges established by and docu-

mented in writing or otherwise applica-

ble to the non-Federal entity. 

(v) The total salaries charged to Fed-

eral awards including extra service pay 

are subject to the Standards of Docu-

mentation as described in paragraph (i) 

of this section. 

(5) Periods outside the academic year. 

(i) Except as specified for teaching ac-

tivity in paragraph (h)(5)(ii) of this sec-

tion, charges for work performed by 

faculty members on Federal awards 

during periods not included in the base 

salary period will be at a rate not in 

excess of the IBS. 
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(ii) Charges for teaching activities 

performed by faculty members on Fed-

eral awards during periods not included 

in IBS period will be based on the nor-

mal written policy of the IHE gov-

erning compensation to faculty mem-

bers for teaching assignments during 

such periods. 

(6) Part-time faculty. Charges for work 

performed on Federal awards by fac-

ulty members having only part-time 

appointments will be determined at a 

rate not in excess of that regularly 

paid for part-time assignments. 

(7) Sabbatical leave costs. Rules for 

sabbatical leave are as follow: 

(i) Costs of leaves of absence by em-

ployees for performance of graduate 

work or sabbatical study, travel, or re-

search are allowable provided the IHE 

has a uniform written policy on sab-

batical leave for persons engaged in in-

struction and persons engaged in re-

search. Such costs will be allocated on 

an equitable basis among all related 

activities of the IHE. 

(ii) Where sabbatical leave is in-

cluded in fringe benefits for which a 

cost is determined for assessment as a 

direct charge, the aggregate amount of 

such assessments applicable to all 

work of the institution during the base 

period must be reasonable in relation 

to the IHE’s actual experience under 

its sabbatical leave policy. 

(8) Salary rates for non-faculty mem-
bers. Non-faculty full-time professional 

personnel may also earn ‘‘extra service 

pay’’ in accordance with the non-Fed-

eral entity’s written policy and con-

sistent with paragraph (h)(1)(i) of this 

section. 

(i) Standards for Documentation of Per-
sonnel Expenses (1) Charges to Federal 

awards for salaries and wages must be 

based on records that accurately re-

flect the work performed. These 

records must: 

(i) Be supported by a system of inter-

nal control which provides reasonable 

assurance that the charges are accu-

rate, allowable, and properly allocated; 

(ii) Be incorporated into the official 

records of the non-Federal entity; 

(iii) Reasonably reflect the total ac-

tivity for which the employee is com-

pensated by the non-Federal entity, 

not exceeding 100% of compensated ac-

tivities (for IHE, this per the IHE’s def-

inition of IBS); 

(iv) Encompass both federally as-

sisted and all other activities com-

pensated by the non-Federal entity on 

an integrated basis, but may include 

the use of subsidiary records as defined 

in the non-Federal entity’s written pol-

icy; 

(v) Comply with the established ac-

counting policies and practices of the 

non-Federal entity (See paragraph 

(h)(1)(ii) above for treatment of inci-

dental work for IHEs.); and 

(vi) [Reserved] 

(vii) Support the distribution of the 

employee’s salary or wages among spe-

cific activities or cost objectives if the 

employee works on more than one Fed-

eral award; a Federal award and non- 

Federal award; an indirect cost activ-

ity and a direct cost activity; two or 

more indirect activities which are allo-

cated using different allocation bases; 

or an unallowable activity and a direct 

or indirect cost activity. 

(viii) Budget estimates (i.e., esti-

mates determined before the services 

are performed) alone do not qualify as 

support for charges to Federal awards, 

but may be used for interim accounting 

purposes, provided that: 

(A) The system for establishing the 

estimates produces reasonable approxi-

mations of the activity actually per-

formed; 

(B) Significant changes in the cor-

responding work activity (as defined by 

the non-Federal entity’s written poli-

cies) are identified and entered into the 

records in a timely manner. Short term 

(such as one or two months) fluctua-

tion between workload categories need 

not be considered as long as the dis-

tribution of salaries and wages is rea-

sonable over the longer term; and 

(C) The non-Federal entity’s system 

of internal controls includes processes 

to review after-the-fact interim 

charges made to a Federal awards 

based on budget estimates. All nec-

essary adjustment must be made such 

that the final amount charged to the 

Federal award is accurate, allowable, 

and properly allocated. 

(ix) Because practices vary as to the 

activity constituting a full workload 

(for IHEs, IBS), records may reflect 

categories of activities expressed as a 
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percentage distribution of total activi-

ties. 

(x) It is recognized that teaching, re-

search, service, and administration are 

often inextricably intermingled in an 

academic setting. When recording sala-

ries and wages charged to Federal 

awards for IHEs, a precise assessment 

of factors that contribute to costs is 

therefore not always feasible, nor is it 

expected. 

(2) For records which meet the stand-

ards required in paragraph (i)(1) of this 

section, the non-Federal entity will not 

be required to provide additional sup-

port or documentation for the work 

performed, other than that referenced 

in paragraph (i)(3) of this section. 

(3) In accordance with Department of 

Labor regulations implementing the 

Fair Labor Standards Act (FLSA) (29 

CFR part 516), charges for the salaries 

and wages of nonexempt employees, in 

addition to the supporting documenta-

tion described in this section, must 

also be supported by records indicating 

the total number of hours worked each 

day. 

(4) Salaries and wages of employees 

used in meeting cost sharing or match-

ing requirements on Federal awards 

must be supported in the same manner 

as salaries and wages claimed for reim-

bursement from Federal awards. 

(5) For states, local governments and 

Indian tribes, substitute processes or 

systems for allocating salaries and 

wages to Federal awards may be used 

in place of or in addition to the records 

described in paragraph (1) if approved 

by the cognizant agency for indirect 

cost. Such systems may include, but 

are not limited to, random moment 

sampling, ‘‘rolling’’ time studies, case 

counts, or other quantifiable measures 

of work performed. 

(i) Substitute systems which use 

sampling methods (primarily for Tem-

porary Assistance for Needy Families 

(TANF), the Supplemental Nutrition 

Assistance Program (SNAP), Medicaid, 

and other public assistance programs) 

must meet acceptable statistical sam-

pling standards including: 

(A) The sampling universe must in-

clude all of the employees whose sala-

ries and wages are to be allocated 

based on sample results except as pro-

vided in paragraph (i)(5)(iii) of this sec-

tion; 

(B) The entire time period involved 

must be covered by the sample; and 

(C) The results must be statistically 

valid and applied to the period being 

sampled. 

(ii) Allocating charges for the sam-

pled employees’ supervisors, clerical 

and support staffs, based on the results 

of the sampled employees, will be ac-

ceptable. 

(iii) Less than full compliance with 

the statistical sampling standards 

noted in subsection (5)(i) may be ac-

cepted by the cognizant agency for in-

direct costs if it concludes that the 

amounts to be allocated to Federal 

awards will be minimal, or if it con-

cludes that the system proposed by the 

non-Federal entity will result in lower 

costs to Federal awards than a system 

which complies with the standards. 

(6) Cognizant agencies for indirect 

costs are encouraged to approve alter-

native proposals based on outcomes 

and milestones for program perform-

ance where these are clearly docu-

mented. Where approved by the Federal 

cognizant agency for indirect costs, 

these plans are acceptable as an alter-

native to the requirements of para-

graph (i)(1) of this section. 

(7) For Federal awards of similar pur-

pose activity or instances of approved 

blended funding, a non-Federal entity 

may submit performance plans that in-

corporate funds from multiple Federal 

awards and account for their combined 

use based on performance-oriented 

metrics, provided that such plans are 

approved in advance by all involved 

Federal awarding agencies. In these in-

stances, the non-Federal entity must 

submit a request for waiver of the re-

quirements based on documentation 

that describes the method of charging 

costs, relates the charging of costs to 

the specific activity that is applicable 

to all fund sources, and is based on 

quantifiable measures of the activity 

in relation to time charged. 

(8) For a non-Federal entity where 

the records do not meet the standards 

described in this section, the Federal 
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Government may require personnel ac-
tivity reports, including prescribed cer-
tifications, or equivalent documenta-
tion that support the records as re-
quired in this section. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.431 Compensation—fringe bene-
fits. 

(a) Fringe benefits are allowances 
and services provided by employers to 
their employees as compensation in ad-
dition to regular salaries and wages. 
Fringe benefits include, but are not 
limited to, the costs of leave (vacation, 
family-related, sick or military), em-

ployee insurance, pensions, and unem-

ployment benefit plans. Except as pro-

vided elsewhere in these principles, the 

costs of fringe benefits are allowable 

provided that the benefits are reason-

able and are required by law, non-Fed-

eral entity-employee agreement, or an 

established policy of the non-Federal 

entity. 
(b) Leave. The cost of fringe benefits 

in the form of regular compensation 

paid to employees during periods of au-

thorized absences from the job, such as 

for annual leave, family-related leave, 

sick leave, holidays, court leave, mili-

tary leave, administrative leave, and 

other similar benefits, are allowable if 

all of the following criteria are met: 
(1) They are provided under estab-

lished written leave policies; 
(2) The costs are equitably allocated 

to all related activities, including Fed-

eral awards; and, 
(3) The accounting basis (cash or ac-

crual) selected for costing each type of 

leave is consistently followed by the 

non-Federal entity or specified group-

ing of employees. 
(i) When a non-Federal entity uses 

the cash basis of accounting, the cost 

of leave is recognized in the period that 

the leave is taken and paid for. Pay-

ments for unused leave when an em-

ployee retires or terminates employ-

ment are allowable in the year of pay-

ment. 
(ii) The accrual basis may be only 

used for those types of leave for which 

a liability as defined by GAAP exists 

when the leave is earned. When a non- 

Federal entity uses the accrual basis of 

accounting, allowable leave costs are 

the lesser of the amount accrued or 

funded. 

(c) The cost of fringe benefits in the 

form of employer contributions or ex-

penses for social security; employee 

life, health, unemployment, and work-

er’s compensation insurance (except as 

indicated in § 200.447 Insurance and in-

demnification); pension plan costs (see 

paragraph (i) of this section); and other 

similar benefits are allowable, provided 

such benefits are granted under estab-

lished written policies. Such benefits, 

must be allocated to Federal awards 

and all other activities in a manner 

consistent with the pattern of benefits 

attributable to the individuals or 

group(s) of employees whose salaries 

and wages are chargeable to such Fed-

eral awards and other activities, and 

charged as direct or indirect costs in 

accordance with the non-Federal enti-

ty’s accounting practices. 

(d) Fringe benefits may be assigned 

to cost objectives by identifying spe-

cific benefits to specific individual em-

ployees or by allocating on the basis of 

entity-wide salaries and wages of the 

employees receiving the benefits. When 

the allocation method is used, separate 

allocations must be made to selective 

groupings of employees, unless the 

non-Federal entity demonstrates that 

costs in relationship to salaries and 

wages do not differ significantly for 

different groups of employees. 

(e) Insurance. See also § 200.447 Insur-

ance and indemnification, paragraphs 

(d)(1) and (2). 

(1) Provisions for a reserve under a 

self-insurance program for unemploy-

ment compensation or workers’ com-

pensation are allowable to the extent 

that the provisions represent reason-

able estimates of the liabilities for 

such compensation, and the types of 

coverage, extent of coverage, and rates 

and premiums would have been allow-

able had insurance been purchased to 

cover the risks. However, provisions for 

self-insured liabilities which do not be-

come payable for more than one year 

after the provision is made must not 

exceed the present value of the liabil-

ity. 

(2) Costs of insurance on the lives of 

trustees, officers, or other employees 

holding positions of similar responsi-

bility are allowable only to the extent 
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that the insurance represents addi-

tional compensation. The costs of such 

insurance when the non-Federal entity 

is named as beneficiary are unallow-

able. 

(3) Actual claims paid to or on behalf 

of employees or former employees for 

workers’ compensation, unemployment 

compensation, severance pay, and simi-

lar employee benefits (e.g., post-retire-

ment health benefits), are allowable in 

the year of payment provided that the 

non-Federal entity follows a consistent 

costing policy. 

(f) Automobiles. That portion of auto-

mobile costs furnished by the entity 

that relates to personal use by employ-

ees (including transportation to and 

from work) is unallowable as fringe 

benefit or indirect (F&A) costs regard-

less of whether the cost is reported as 

taxable income to the employees. 

(g) Pension Plan Costs. Pension plan 

costs which are incurred in accordance 

with the established policies of the 

non-Federal entity are allowable, pro-

vided that: 

(1) Such policies meet the test of rea-

sonableness. 

(2) The methods of cost allocation are 

not discriminatory. 

(3) For entities using accrual based 

accounting, the cost assigned to each 

fiscal year is determined in accordance 

with GAAP. 

(4) The costs assigned to a given fis-

cal year are funded for all plan partici-

pants within six months after the end 

of that year. However, increases to nor-

mal and past service pension costs 

caused by a delay in funding the actu-

arial liability beyond 30 calendar days 

after each quarter of the year to which 

such costs are assignable are unallow-

able. Non-Federal entity may elect to 

follow the ‘‘Cost Accounting Standard 

for Composition and Measurement of 

Pension Costs’’ (48 CFR 9904.412). 

(5) Pension plan termination insur-

ance premiums paid pursuant to the 

Employee Retirement Income Security 

Act (ERISA) of 1974 (29 U.S.C. 1301–1461) 

are allowable. Late payment charges 

on such premiums are unallowable. Ex-

cise taxes on accumulated funding defi-

ciencies and other penalties imposed 

under ERISA are unallowable. 

(6) Pension plan costs may be com-

puted using a pay-as-you-go method or 

an acceptable actuarial cost method in 

accordance with established written 

policies of the non-Federal entity. 

(i) For pension plans financed on a 

pay-as-you-go method, allowable costs 

will be limited to those representing 

actual payments to retirees or their 

beneficiaries. 

(ii) Pension costs calculated using an 

actuarial cost-based method recognized 

by GAAP are allowable for a given fis-

cal year if they are funded for that 

year within six months after the end of 

that year. Costs funded after the six 

month period (or a later period agreed 

to by the cognizant agency for indirect 

costs) are allowable in the year funded. 

The cognizant agency for indirect costs 

may agree to an extension of the six 

month period if an appropriate adjust-

ment is made to compensate for the 

timing of the charges to the Federal 

Government and related Federal reim-

bursement and the non-Federal enti-

ty’s contribution to the pension fund. 

Adjustments may be made by cash re-

fund or other equitable procedures to 

compensate the Federal Government 

for the time value of Federal reim-

bursements in excess of contributions 

to the pension fund. 

(iii) Amounts funded by the non-Fed-

eral entity in excess of the actuarially 

determined amount for a fiscal year 

may be used as the non-Federal enti-

ty’s contribution in future periods. 

(iv) When a non-Federal entity con-

verts to an acceptable actuarial cost 

method, as defined by GAAP, and funds 

pension costs in accordance with this 

method, the unfunded liability at the 

time of conversion is allowable if am-

ortized over a period of years in accord-

ance with GAAP. 

(v) The Federal Government must re-

ceive an equitable share of any pre-

viously allowed pension costs (includ-

ing earnings thereon) which revert or 

inure to the non-Federal entity in the 

form of a refund, withdrawal, or other 

credit. 

(h) Post-Retirement Health. Post-re-

tirement health plans (PRHP) refers to 

costs of health insurance or health 

services not included in a pension plan 

covered by paragraph (g) of this section 

for retirees and their spouses, depend-

ents, and survivors. PRHP costs may 

be computed using a pay-as-you-go 
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method or an acceptable actuarial cost 

method in accordance with established 

written policies of the non-Federal en-

tity. 

(1) For PRHP financed on a pay-as- 

you-go method, allowable costs will be 

limited to those representing actual 

payments to retirees or their bene-

ficiaries. 

(2) PRHP costs calculated using an 

actuarial cost method recognized by 

GAAP are allowable if they are funded 

for that year within six months after 

the end of that year. Costs funded after 

the six month period (or a later period 

agreed to by the cognizant agency) are 

allowable in the year funded. The Fed-

eral cognizant agency for indirect costs 

may agree to an extension of the six 

month period if an appropriate adjust-

ment is made to compensate for the 

timing of the charges to the Federal 

Government and related Federal reim-

bursements and the non-Federal enti-

ty’s contributions to the PRHP fund. 

Adjustments may be made by cash re-

fund, reduction in current year’s PRHP 

costs, or other equitable procedures to 

compensate the Federal Government 

for the time value of Federal reim-

bursements in excess of contributions 

to the PRHP fund. 

(3) Amounts funded in excess of the 

actuarially determined amount for a 

fiscal year may be used as the non-Fed-

eral entity contribution in a future pe-

riod. 

(4) When a non-Federal entity con-

verts to an acceptable actuarial cost 

method and funds PRHP costs in ac-

cordance with this method, the initial 

unfunded liability attributable to prior 

years is allowable if amortized over a 

period of years in accordance with 

GAAP, or, if no such GAAP period ex-

ists, over a period negotiated with the 

cognizant agency for indirect costs. 

(5) To be allowable in the current 

year, the PRHP costs must be paid ei-

ther to: 

(i) An insurer or other benefit pro-

vider as current year costs or pre-

miums, or 

(ii) An insurer or trustee to maintain 

a trust fund or reserve for the sole pur-

pose of providing post-retirement bene-

fits to retirees and other beneficiaries. 

(6) The Federal Government must re-

ceive an equitable share of any 

amounts of previously allowed post-re-

tirement benefit costs (including earn-

ings thereon) which revert or inure to 

the non-Federal entity in the form of a 

refund, withdrawal, or other credit. 

(i) Severance Pay. (1) Severance pay, 

also commonly referred to as dismissal 

wages, is a payment in addition to reg-

ular salaries and wages, by non-Federal 

entities to workers whose employment 

is being terminated. Costs of severance 

pay are allowable only to the extent 

that in each case, it is required by (a) 

law, (b) employer-employee agreement, 

(c) established policy that constitutes, 

in effect, an implied agreement on the 

non-Federal entity’s part, or (d) cir-

cumstances of the particular employ-

ment. 

(2) Costs of severance payments are 

divided into two categories as follows: 

(i) Actual normal turnover severance 

payments must be allocated to all ac-

tivities; or, where the non-Federal en-

tity provides for a reserve for normal 

severances, such method will be ac-

ceptable if the charge to current oper-

ations is reasonable in light of pay-

ments actually made for normal 

severances over a representative past 

period, and if amounts charged are al-

located to all activities of the non-Fed-

eral entity. 

(ii) Measurement of costs of abnor-

mal or mass severance pay by means of 

an accrual will not achieve equity to 

both parties. Thus, accruals for this 

purpose are not allowable. However, 

the Federal Government recognizes its 

obligation to participate, to the extent 

of its fair share, in any specific pay-

ment. Prior approval by the Federal 

awarding agency or cognizant agency 

for indirect cost, as appropriate, is re-

quired. 

(3) Costs incurred in certain sever-

ance pay packages which are in an 

amount in excess of the normal sever-

ance pay paid by the non-Federal enti-

ty to an employee upon termination of 

employment and are paid to the em-

ployee contingent upon a change in 

management control over, or owner-

ship of, the non-Federal entity’s assets, 

are unallowable. 

(4) Severance payments to foreign na-

tionals employed by the non-Federal 

entity outside the United States, to 

the extent that the amount exceeds the 
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customary or prevailing practices for 

the non-Federal entity in the United 

States, are unallowable, unless they 

are necessary for the performance of 

Federal programs and approved by the 

Federal awarding agency. 

(5) Severance payments to foreign na-

tionals employed by the non-Federal 

entity outside the United States due to 

the termination of the foreign national 

as a result of the closing of, or curtail-

ment of activities by, the non-Federal 

entity in that country, are unallow-

able, unless they are necessary for the 

performance of Federal programs and 

approved by the Federal awarding 

agency. 

(j)(1) For IHEs only. Fringe benefits in 

the form of undergraduate and grad-

uate tuition or remission of tuition for 

individual employees are allowable, 

provided such benefits are granted in 

accordance with established non-Fed-

eral entity policies, and are distributed 

to all non-Federal entity activities on 

an equitable basis. Tuition benefits for 

family members other than the em-

ployee are unallowable. 

(2) Fringe benefits in the form of tui-

tion or remission of tuition for indi-

vidual employees not employed by 

IHEs are limited to the tax-free 

amount allowed per section 127 of the 

Internal Revenue Code as amended. 

(3) IHEs may offer employees tuition 

waivers or tuition reductions, provided 

that the benefit does not discriminate 

in favor of highly compensated employ-

ees. Employees can exercise these ben-

efits at other institutions according to 

institutional policy. See § 200.466 Schol-

arships and student aid costs, for treat-

ment of tuition remission provided to 

students. 

(k) For IHEs whose costs are paid by 

state or local governments, fringe ben-

efit programs (such as pension costs 

and FICA) and any other benefits costs 

specifically incurred on behalf of, and 

in direct benefit to, the non-Federal 

entity, are allowable costs of such non- 

Federal entities whether or not these 

costs are recorded in the accounting 

records of the non-Federal entities, 

subject to the following: 

(1) The costs meet the requirements 

of Basic Considerations in §§ 200.402 

Composition of costs through 200.411 

Adjustment of previously negotiated 

indirect (F&A) cost rates containing 

unallowable costs of this subpart; 

(2) The costs are properly supported 

by approved cost allocation plans in ac-

cordance with applicable Federal cost 

accounting principles; and 

(3) The costs are not otherwise borne 

directly or indirectly by the Federal 

Government. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014; 80 FR 54409, Sept. 10, 

2015] 

§ 200.432 Conferences. 

A conference is defined as a meeting, 

retreat, seminar, symposium, work-

shop or event whose primary purpose is 

the dissemination of technical infor-

mation beyond the non-Federal entity 

and is necessary and reasonable for 

successful performance under the Fed-

eral award. Allowable conference costs 

paid by the non-Federal entity as a 

sponsor or host of the conference may 

include rental of facilities, speakers’ 

fees, costs of meals and refreshments, 

local transportation, and other items 

incidental to such conferences unless 

further restricted by the terms and 

conditions of the Federal award. As 

needed, the costs of identifying, but 

not providing, locally available depend-

ent-care resources are allowable. Con-

ference hosts/sponsors must exercise 

discretion and judgment in ensuring 

that conference costs are appropriate, 

necessary and managed in a manner 

that minimizes costs to the Federal 

award. The Federal awarding agency 

may authorize exceptions where appro-

priate for programs including Indian 

tribes, children, and the elderly. See 

also §§ 200.438 Entertainment costs, 

200.456 Participant support costs, 

200.474 Travel costs, and 200.475 Trust-

ees. 

§ 200.433 Contingency provisions. 

(a) Contingency is that part of a 

budget estimate of future costs (typi-

cally of large construction projects, IT 

systems, or other items as approved by 

the Federal awarding agency) which is 

associated with possible events or con-

ditions arising from causes the precise 

outcome of which is indeterminable at 
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the time of estimate, and that experi-
ence shows will likely result, in aggre-
gate, in additional costs for the ap-
proved activity or project. Amounts for 
major project scope changes, unfore-
seen risks, or extraordinary events 
may not be included. 

(b) It is permissible for contingency 
amounts other than those excluded in 
paragraph (a) of this section to be ex-
plicitly included in budget estimates, 
to the extent they are necessary to im-
prove the precision of those estimates. 
Amounts must be estimated using 
broadly-accepted cost estimating 
methodologies, specified in the budget 
documentation of the Federal award, 
and accepted by the Federal awarding 
agency. As such, contingency amounts 
are to be included in the Federal 
award. In order for actual costs in-
curred to be allowable, they must com-
ply with the cost principles and other 
requirements in this part (see also 
§§ 200.300 Statutory and national policy 
requirements through 200.309 Period of 
performance of Subpart D of this part 
and 200.403 Factors affecting allow-
ability of costs); be necessary and rea-
sonable for proper and efficient accom-

plishment of project or program objec-

tives, and be verifiable from the non- 

Federal entity’s records. 
(c) Payments made by the Federal 

awarding agency to the non-Federal 

entity’s ‘‘contingency reserve’’ or any 

similar payment made for events the 

occurrence of which cannot be foretold 

with certainty as to the time or inten-

sity, or with an assurance of their hap-

pening, are unallowable, except as 

noted in §§ 200.431 Compensation— 

fringe benefits regarding self-insur-

ance, pensions, severance and post-re-

tirement health costs and 200.447 Insur-

ance and indemnification. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.434 Contributions and donations. 
(a) Costs of contributions and dona-

tions, including cash, property, and 

services, from the non-Federal entity 

to other entities, are unallowable. 
(b) The value of services and property 

donated to the non-Federal entity may 

not be charged to the Federal award ei-

ther as a direct or indirect (F&A) cost. 

The value of donated services and prop-

erty may be used to meet cost sharing 

or matching requirements (see § 200.306 

Cost sharing or matching). Deprecia-

tion on donated assets is permitted in 

accordance with § 200.436 Depreciation, 

as long as the donated property is not 

counted towards cost sharing or 

matching requirements. 

(c) Services donated or volunteered 

to the non-Federal entity may be fur-

nished to a non-Federal entity by pro-

fessional and technical personnel, con-

sultants, and other skilled and un-

skilled labor. The value of these serv-

ices may not be charged to the Federal 

award either as a direct or indirect 

cost. However, the value of donated 

services may be used to meet cost shar-

ing or matching requirements in ac-

cordance with the provisions of § 200.306 

Cost sharing or matching. 

(d) To the extent feasible, services 

donated to the non-Federal entity will 

be supported by the same methods used 

to support the allocability of regular 

personnel services. 

(e) The following provisions apply to 

nonprofit organizations. The value of 

services donated to the nonprofit orga-

nization utilized in the performance of 

a direct cost activity must be consid-

ered in the determination of the non- 

Federal entity’s indirect cost rate(s) 

and, accordingly, must be allocated a 

proportionate share of applicable indi-

rect costs when the following cir-

cumstances exist: 

(1) The aggregate value of the serv-

ices is material; 

(2) The services are supported by a 

significant amount of the indirect 

costs incurred by the non-Federal enti-

ty; 

(i) In those instances where there is 

no basis for determining the fair mar-

ket value of the services rendered, the 

non-Federal entity and the cognizant 

agency for indirect costs must nego-

tiate an appropriate allocation of indi-

rect cost to the services. 

(ii) Where donated services directly 

benefit a project supported by the Fed-

eral award, the indirect costs allocated 

to the services will be considered as a 

part of the total costs of the project. 

Such indirect costs may be reimbursed 

under the Federal award or used to 

meet cost sharing or matching require-

ments. 
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(f) Fair market value of donated 

services must be computed as described 

in § 200.306 Cost sharing or matching. 
(g) Personal Property and Use of 

Space. 
(1) Donated personal property and 

use of space may be furnished to a non- 

Federal entity. The value of the per-

sonal property and space may not be 

charged to the Federal award either as 

a direct or indirect cost. 
(2) The value of the donations may be 

used to meet cost sharing or matching 

share requirements under the condi-

tions described in §§ 200.300 Statutory 

and national policy requirements 

through 200.309 Period of performance 

of subpart D of this part. The value of 

the donations must be determined in 

accordance with §§ 200.300 Statutory 

and national policy requirements 

through 200.309 Period of performance. 

Where donations are treated as indirect 

costs, indirect cost rates will separate 

the value of the donations so that re-

imbursement will not be made. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.435 Defense and prosecution of 
criminal and civil proceedings, 
claims, appeals and patent infringe-
ments. 

(a) Definitions for the purposes of this 
section. (1) Conviction means a judgment 

or conviction of a criminal offense by 

any court of competent jurisdiction, 

whether entered upon verdict or a plea, 

including a conviction due to a plea of 

nolo contendere. 
(2) Costs include the services of in- 

house or private counsel, accountants, 

consultants, or others engaged to as-

sist the non-Federal entity before, dur-

ing, and after commencement of a judi-

cial or administrative proceeding, that 

bear a direct relationship to the pro-

ceeding. 
(3) Fraud means: 
(i) Acts of fraud or corruption or at-

tempts to defraud the Federal Govern-

ment or to corrupt its agents, 
(ii) Acts that constitute a cause for 

debarment or suspension (as specified 

in agency regulations), and 

(iii) Acts which violate the False 

Claims Act (31 U.S.C. 3729–3732) or the 

Anti-kickback Act (41 U.S.C. 1320a– 

7b(b)). 

(4) Penalty does not include restitu-

tion, reimbursement, or compensatory 

damages. 

(5) Proceeding includes an investiga-

tion. 

(b) Costs. (1) Except as otherwise de-

scribed herein, costs incurred in con-

nection with any criminal, civil or ad-

ministrative proceeding (including fil-

ing of a false certification) commenced 

by the Federal Government, a state, 

local government, or foreign govern-

ment, or joined by the Federal Govern-

ment (including a proceeding under the 

False Claims Act), against the non- 

Federal entity, (or commenced by third 

parties or a current or former em-

ployee of the non-Federal entity who 

submits a whistleblower complaint of 

reprisal in accordance with 10 U.S.C. 

2409 or 41 U.S.C. 4712), are not allowable 

if the proceeding: 

(i) Relates to a violation of, or failure 

to comply with, a Federal, state, local 

or foreign statute, regulation or the 

terms and conditions of the Federal 

award, by the non-Federal entity (in-

cluding its agents and employees); and 

(ii) Results in any of the following 

dispositions: 

(A) In a criminal proceeding, a con-

viction. 

(B) In a civil or administrative pro-

ceeding involving an allegation of 

fraud or similar misconduct, a deter-

mination of non-Federal entity liabil-

ity. 

(C) In the case of any civil or admin-

istrative proceeding, the disallowance 

of costs or the imposition of a mone-

tary penalty, or an order issued by the 

Federal awarding agency head or dele-

gate to the non-Federal entity to take 

corrective action under 10 U.S.C. 2409 

or 41 U.S.C. 4712. 

(D) A final decision by an appropriate 

Federal official to debar or suspend the 

non-Federal entity, to rescind or void a 

Federal award, or to terminate a Fed-

eral award by reason of a violation or 

failure to comply with a statute, regu-

lation, or the terms and conditions of 

the Federal award. 

(E) A disposition by consent or com-

promise, if the action could have re-

sulted in any of the dispositions de-

scribed in paragraphs (b)(1)(ii)(A) 

through (D) of this section. 
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(2) If more than one proceeding in-

volves the same alleged misconduct, 

the costs of all such proceedings are 

unallowable if any results in one of the 

dispositions shown in paragraph (b) of 

this section. 

(c) If a proceeding referred to in para-

graph (b) of this section is commenced 

by the Federal Government and is re-

solved by consent or compromise pur-

suant to an agreement by the non-Fed-

eral entity and the Federal Govern-

ment, then the costs incurred may be 

allowed to the extent specifically pro-

vided in such agreement. 

(d) If a proceeding referred to in para-

graph (b) of this section is commenced 

by a state, local or foreign government, 

the authorized Federal official may 

allow the costs incurred if such author-

ized official determines that the costs 

were incurred as a result of: 

(1) A specific term or condition of the 

Federal award, or 

(2) Specific written direction of an 

authorized official of the Federal 

awarding agency. 

(e) Costs incurred in connection with 

proceedings described in paragraph (b) 

of this section, which are not made un-

allowable by that subsection, may be 

allowed but only to the extent that: 

(1) The costs are reasonable and nec-

essary in relation to the administra-

tion of the Federal award and activi-

ties required to deal with the pro-

ceeding and the underlying cause of ac-

tion; 

(2) Payment of the reasonable, nec-

essary, allocable and otherwise allow-

able costs incurred is not prohibited by 

any other provision(s) of the Federal 

award; 

(3) The costs are not recovered from 

the Federal Government or a third 

party, either directly as a result of the 

proceeding or otherwise; and, 

(4) An authorized Federal official 

must determine the percentage of costs 

allowed considering the complexity of 

litigation, generally accepted prin-

ciples governing the award of legal fees 

in civil actions involving the United 

States, and such other factors as may 

be appropriate. Such percentage must 

not exceed 80 percent. However, if an 

agreement reached under paragraph (c) 

of this section has explicitly consid-

ered this 80 percent limitation and per-

mitted a higher percentage, then the 

full amount of costs resulting from 

that agreement are allowable. 

(f) Costs incurred by the non-Federal 

entity in connection with the defense 

of suits brought by its employees or ex- 

employees under section 2 of the Major 

Fraud Act of 1988 (18 U.S.C. 1031), in-

cluding the cost of all relief necessary 

to make such employee whole, where 

the non-Federal entity was found liable 

or settled, are unallowable. 

(g) Costs of prosecution of claims 

against the Federal Government, in-

cluding appeals of final Federal agency 

decisions, are unallowable. 

(h) Costs of legal, accounting, and 

consultant services, and related costs, 

incurred in connection with patent in-

fringement litigation, are unallowable 

unless otherwise provided for in the 

Federal award. 

(i) Costs which may be unallowable 

under this section, including directly 

associated costs, must be segregated 

and accounted for separately. During 

the pendency of any proceeding covered 

by paragraphs (b) and (f) of this sec-

tion, the Federal Government must 

generally withhold payment of such 

costs. However, if in its best interests, 

the Federal Government may provide 

for conditional payment upon provision 

of adequate security, or other adequate 

assurance, and agreement to repay all 

unallowable costs, plus interest, if the 

costs are subsequently determined to 

be unallowable. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.436 Depreciation. 

(a) Depreciation is the method for al-

locating the cost of fixed assets to peri-

ods benefitting from asset use. The 

non-Federal entity may be com-

pensated for the use of its buildings, 

capital improvements, equipment, and 

software projects capitalized in accord-

ance with GAAP, provided that they 

are used, needed in the non-Federal en-

tity’s activities, and properly allocated 

to Federal awards. Such compensation 

must be made by computing deprecia-

tion. 

(b) The allocation for depreciation 

must be made in accordance with Ap-

pendices III through IX. 
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(c) Depreciation is computed apply-

ing the following rules. The computa-

tion of depreciation must be based on 

the acquisition cost of the assets in-

volved. For an asset donated to the 

non-Federal entity by a third party, its 

fair market value at the time of the do-

nation must be considered as the acqui-

sition cost. Such assets may be depre-

ciated or claimed as matching but not 

both. For the purpose of computing de-

preciation, the acquisition cost will ex-

clude: 

(1) The cost of land; 

(2) Any portion of the cost of build-

ings and equipment borne by or do-

nated by the Federal Government, irre-

spective of where title was originally 

vested or where it is presently located; 

(3) Any portion of the cost of build-

ings and equipment contributed by or 

for the non-Federal entity where law or 

agreement prohibits recovery; and 

(4) Any asset acquired solely for the 

performance of a non-Federal award. 

(d) When computing depreciation 

charges, the following must be ob-

served: 

(1) The period of useful service or 

useful life established in each case for 

usable capital assets must take into 

consideration such factors as type of 

construction, nature of the equipment, 

technological developments in the par-

ticular area, historical data, and the 

renewal and replacement policies fol-

lowed for the individual items or class-

es of assets involved. 

(2) The depreciation method used to 

charge the cost of an asset (or group of 

assets) to accounting periods must re-

flect the pattern of consumption of the 

asset during its useful life. In the ab-

sence of clear evidence indicating that 

the expected consumption of the asset 

will be significantly greater in the 

early portions than in the later por-

tions of its useful life, the straight-line 

method must be presumed to be the ap-

propriate method. Depreciation meth-

ods once used may not be changed un-

less approved in advance by the cog-

nizant agency. The depreciation meth-

ods used to calculate the depreciation 

amounts for indirect (F&A) rate pur-

poses must be the same methods used 

by the non-Federal entity for its finan-

cial statements. 

(3) The entire building, including the 

shell and all components, may be treat-

ed as a single asset and depreciated 

over a single useful life. A building 

may also be divided into multiple com-

ponents. Each component item may 

then be depreciated over its estimated 

useful life. The building components 

must be grouped into three general 

components of a building: building 

shell (including construction and de-

sign costs), building services systems 

(e.g., elevators, HVAC, plumbing sys-

tem and heating and air-conditioning 

system) and fixed equipment (e.g., 

sterilizers, casework, fume hoods, cold 

rooms and glassware/washers). In ex-

ceptional cases, a cognizant agency 

may authorize a non-Federal entity to 

use more than these three groupings. 

When a non-Federal entity elects to de-

preciate its buildings by its compo-

nents, the same depreciation methods 

must be used for indirect (F&A) pur-

poses and financial statements pur-

poses, as described in paragraphs (d)(1) 

and (2) of this section. 

(4) No depreciation may be allowed 

on any assets that have outlived their 

depreciable lives. 

(5) Where the depreciation method is 

introduced to replace the use allow-

ance method, depreciation must be 

computed as if the asset had been de-

preciated over its entire life (i.e., from 

the date the asset was acquired and 

ready for use to the date of disposal or 

withdrawal from service). The total 

amount of use allowance and deprecia-

tion for an asset (including imputed de-

preciation applicable to periods prior 

to the conversion from the use allow-

ance method as well as depreciation 

after the conversion) may not exceed 

the total acquisition cost of the asset. 

(e) Charges for depreciation must be 

supported by adequate property 

records, and physical inventories must 

be taken at least once every two years 

to ensure that the assets exist and are 

usable, used, and needed. Statistical 

sampling techniques may be used in 

taking these inventories. In addition, 

adequate depreciation records showing 

the amount of depreciation taken each 

period must also be maintained. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 
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§ 200.437 Employee health and welfare 
costs. 

(a) Costs incurred in accordance with 
the non-Federal entity’s documented 
policies for the improvement of work-
ing conditions, employer-employee re-
lations, employee health, and employee 
performance are allowable. 

(b) Such costs will be equitably ap-
portioned to all activities of the non- 
Federal entity. Income generated from 
any of these activities will be credited 
to the cost thereof unless such income 
has been irrevocably sent to employee 
welfare organizations. 

(c) Losses resulting from operating 
food services are allowable only if the 
non-Federal entity’s objective is to op-
erate such services on a break-even 
basis. Losses sustained because of oper-

ating objectives other than the above 

are allowable only: 
(1) Where the non-Federal entity can 

demonstrate unusual circumstances; 

and 
(2) With the approval of the cog-

nizant agency for indirect costs. 

§ 200.438 Entertainment costs. 
Costs of entertainment, including 

amusement, diversion, and social ac-

tivities and any associated costs are 

unallowable, except where specific 

costs that might otherwise be consid-

ered entertainment have a pro-

grammatic purpose and are authorized 

either in the approved budget for the 

Federal award or with prior written ap-

proval of the Federal awarding agency. 

§ 200.439 Equipment and other capital 
expenditures. 

(a) See §§ 200.13 Capital expenditures, 

200.33 Equipment, 200.89 Special pur-

pose equipment, 200.48 General purpose 

equipment, 200.2 Acquisition cost, and 

200.12 Capital assets. 
(b) The following rules of allow-

ability must apply to equipment and 

other capital expenditures: 
(1) Capital expenditures for general 

purpose equipment, buildings, and land 

are unallowable as direct charges, ex-

cept with the prior written approval of 

the Federal awarding agency or pass- 

through entity. 
(2) Capital expenditures for special 

purpose equipment are allowable as di-

rect costs, provided that items with a 

unit cost of $5,000 or more have the 

prior written approval of the Federal 

awarding agency or pass-through enti-

ty. 

(3) Capital expenditures for improve-

ments to land, buildings, or equipment 

which materially increase their value 

or useful life are unallowable as a di-

rect cost except with the prior written 

approval of the Federal awarding agen-

cy, or pass-through entity. See § 200.436 

Depreciation, for rules on the allow-

ability of depreciation on buildings, 

capital improvements, and equipment. 

See also § 200.465 Rental costs of real 

property and equipment. 

(4) When approved as a direct charge 

pursuant to paragraphs (b)(1) through 

(3) of this section, capital expenditures 

will be charged in the period in which 

the expenditure is incurred, or as oth-

erwise determined appropriate and ne-

gotiated with the Federal awarding 

agency. 

(5) The unamortized portion of any 

equipment written off as a result of a 

change in capitalization levels may be 

recovered by continuing to claim the 

otherwise allowable depreciation on 

the equipment, or by amortizing the 

amount to be written off over a period 

of years negotiated with the Federal 

cognizant agency for indirect cost. 

(6) Cost of equipment disposal. If the 

non-Federal entity is instructed by the 

Federal awarding agency to otherwise 

dispose of or transfer the equipment 

the costs of such disposal or transfer 

are allowable. 

(7) Equipment and other capital ex-

penditures are unallowable as indirect 

costs. See § 200.436 Depreciation. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.440 Exchange rates. 

(a) Cost increases for fluctuations in 

exchange rates are allowable costs sub-

ject to the availability of funding. 

Prior approval of exchange rate fluc-

tuations is required only when the 

change results in the need for addi-

tional Federal funding, or the in-

creased costs result in the need to sig-

nificantly reduce the scope of the 

project. The Federal awarding agency 

must however ensure that adequate 

funds are available to cover currency 
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fluctuations in order to avoid a viola-
tion of the Anti-Deficiency Act. 

(b) The non-Federal entity is re-
quired to make reviews of local cur-
rency gains to determine the need for 
additional federal funding before the 
expiration date of the Federal award. 
Subsequent adjustments for currency 
increases may be allowable only when 
the non-Federal entity provides the 
Federal awarding agency with ade-
quate source documentation from a 
commonly used source in effect at the 
time the expense was made, and to the 
extent that sufficient Federal funds are 
available. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.441 Fines, penalties, damages 
and other settlements. 

Costs resulting from non-Federal en-

tity violations of, alleged violations of, 

or failure to comply with, Federal, 

state, tribal, local or foreign laws and 

regulations are unallowable, except 

when incurred as a result of compli-

ance with specific provisions of the 

Federal award, or with prior written 

approval of the Federal awarding agen-

cy. See also § 200.435 Defense and pros-

ecution of criminal and civil pro-

ceedings, claims, appeals and patent 

infringements. 

§ 200.442 Fund raising and investment 
management costs. 

(a) Costs of organized fund raising, 

including financial campaigns, endow-

ment drives, solicitation of gifts and 

bequests, and similar expenses incurred 

to raise capital or obtain contributions 

are unallowable. Fund raising costs for 

the purposes of meeting the Federal 

program objectives are allowable with 

prior written approval from the Fed-

eral awarding agency. Proposal costs 

are covered in § 200.460 Proposal costs. 
(b) Costs of investment counsel and 

staff and similar expenses incurred to 

enhance income from investments are 

unallowable except when associated 

with investments covering pension, 

self-insurance, or other funds which in-

clude Federal participation allowed by 

this part. 
(c) Costs related to the physical cus-

tody and control of monies and securi-

ties are allowable. 

(d) Both allowable and unallowable 

fund raising and investment activities 

must be allocated as an appropriate 

share of indirect costs under the condi-

tions described in § 200.413 Direct costs. 

§ 200.443 Gains and losses on disposi-
tion of depreciable assets. 

(a) Gains and losses on the sale, re-

tirement, or other disposition of depre-

ciable property must be included in the 

year in which they occur as credits or 

charges to the asset cost grouping(s) in 

which the property was included. The 

amount of the gain or loss to be in-

cluded as a credit or charge to the ap-

propriate asset cost grouping(s) is the 

difference between the amount realized 

on the property and the undepreciated 

basis of the property. 

(b) Gains and losses from the disposi-

tion of depreciable property must not 

be recognized as a separate credit or 

charge under the following conditions: 

(1) The gain or loss is processed 

through a depreciation account and is 

reflected in the depreciation allowable 

under §§ 200.436 Depreciation and 200.439 

Equipment and other capital expendi-

tures. 

(2) The property is given in exchange 

as part of the purchase price of a simi-

lar item and the gain or loss is taken 

into account in determining the depre-

ciation cost basis of the new item. 

(3) A loss results from the failure to 

maintain permissible insurance, except 

as otherwise provided in § 200.447 Insur-

ance and indemnification. 

(4) Compensation for the use of the 

property was provided through use al-

lowances in lieu of depreciation. 

(5) Gains and losses arising from 

mass or extraordinary sales, retire-

ments, or other dispositions must be 

considered on a case-by-case basis. 

(c) Gains or losses of any nature aris-

ing from the sale or exchange of prop-

erty other than the property covered in 

paragraph (a) of this section, e.g., land, 

must be excluded in computing Federal 

award costs. 

(d) When assets acquired with Fed-

eral funds, in part or wholly, are dis-

posed of, the distribution of the pro-

ceeds must be made in accordance with 
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§§ 200.310 Insurance Coverage through 

200.316 Property trust relationship. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.444 General costs of government. 

(a) For states, local governments, 

and Indian Tribes, the general costs of 

government are unallowable (except as 

provided in § 200.474 Travel costs). Unal-

lowable costs include: 

(1) Salaries and expenses of the Office 

of the Governor of a state or the chief 

executive of a local government or the 

chief executive of an Indian tribe; 

(2) Salaries and other expenses of a 

state legislature, tribal council, or 

similar local governmental body, such 

as a county supervisor, city council, 

school board, etc., whether incurred for 

purposes of legislation or executive di-

rection; 

(3) Costs of the judicial branch of a 

government; 

(4) Costs of prosecutorial activities 

unless treated as a direct cost to a spe-

cific program if authorized by statute 

or regulation (however, this does not 

preclude the allowability of other legal 

activities of the Attorney General as 

described in § 200.435 Defense and pros-

ecution of criminal and civil pro-

ceedings, claims, appeals and patent 

infringements); and 

(5) Costs of other general types of 

government services normally provided 

to the general public, such as fire and 

police, unless provided for as a direct 

cost under a program statute or regula-

tion. 

(b) For Indian tribes and Councils of 

Governments (COGs) (see § 200.64 Local 

government), up to 50% of salaries and 

expenses directly attributable to man-

aging and operating Federal programs 

by the chief executive and his or her 

staff can be included in the indirect 

cost calculation without documenta-

tion. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.445 Goods or services for per-
sonal use. 

(a) Costs of goods or services for per-

sonal use of the non-Federal entity’s 

employees are unallowable regardless 

of whether the cost is reported as tax-

able income to the employees. 

(b) Costs of housing (e.g., deprecia-

tion, maintenance, utilities, fur-

nishings, rent), housing allowances and 

personal living expenses are only al-

lowable as direct costs regardless of 

whether reported as taxable income to 

the employees. In addition, to be allow-

able direct costs must be approved in 

advance by a Federal awarding agency. 

§ 200.446 Idle facilities and idle capac-
ity. 

(a) As used in this section the fol-

lowing terms have the meanings set 

forth in this section: 

(1) Facilities means land and build-

ings or any portion thereof, equipment 

individually or collectively, or any 

other tangible capital asset, wherever 

located, and whether owned or leased 

by the non-Federal entity. 

(2) Idle facilities means completely 

unused facilities that are excess to the 

non-Federal entity’s current needs. 

(3) Idle capacity means the unused 

capacity of partially used facilities. It 

is the difference between: 

(i) That which a facility could 

achieve under 100 percent operating 

time on a one-shift basis less operating 

interruptions resulting from time lost 

for repairs, setups, unsatisfactory ma-

terials, and other normal delays and; 

(ii) The extent to which the facility 

was actually used to meet demands 

during the accounting period. A multi- 

shift basis should be used if it can be 

shown that this amount of usage would 

normally be expected for the type of fa-

cility involved. 

(4) Cost of idle facilities or idle ca-

pacity means costs such as mainte-

nance, repair, housing, rent, and other 

related costs, e.g., insurance, interest, 

and depreciation. These costs could in-

clude the costs of idle public safety 

emergency facilities, telecommuni-

cations, or information technology sys-

tem capacity that is built to withstand 

major fluctuations in load, e.g., con-

solidated data centers. 

(b) The costs of idle facilities are un-

allowable except to the extent that: 

(1) They are necessary to meet work-

load requirements which may fluctuate 

and are allocated appropriately to all 

benefiting programs; or 
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(2) Although not necessary to meet 

fluctuations in workload, they were 

necessary when acquired and are now 

idle because of changes in program re-

quirements, efforts to achieve more ec-

onomical operations, reorganization, 

termination, or other causes which 

could not have been reasonably fore-

seen. Under the exception stated in 

this subsection, costs of idle facilities 

are allowable for a reasonable period of 

time, ordinarily not to exceed one 

year, depending on the initiative taken 

to use, lease, or dispose of such facili-

ties. 

(c) The costs of idle capacity are nor-

mal costs of doing business and are a 

factor in the normal fluctuations of 

usage or indirect cost rates from period 

to period. Such costs are allowable, 

provided that the capacity is reason-

ably anticipated to be necessary to 

carry out the purpose of the Federal 

award or was originally reasonable and 

is not subject to reduction or elimi-

nation by use on other Federal awards, 

subletting, renting, or sale, in accord-

ance with sound business, economic, or 

security practices. Widespread idle ca-

pacity throughout an entire facility or 

among a group of assets having sub-

stantially the same function may be 

considered idle facilities. 

§ 200.447 Insurance and indemnifica-
tion. 

(a) Costs of insurance required or ap-

proved and maintained, pursuant to 

the Federal award, are allowable. 

(b) Costs of other insurance in con-

nection with the general conduct of ac-

tivities are allowable subject to the 

following limitations: 

(1) Types and extent and cost of cov-

erage are in accordance with the non- 

Federal entity’s policy and sound busi-

ness practice. 

(2) Costs of insurance or of contribu-

tions to any reserve covering the risk 

of loss of, or damage to, Federal Gov-

ernment property are unallowable ex-

cept to the extent that the Federal 

awarding agency has specifically re-

quired or approved such costs. 

(3) Costs allowed for business inter-

ruption or other similar insurance 

must exclude coverage of management 

fees. 

(4) Costs of insurance on the lives of 

trustees, officers, or other employees 

holding positions of similar respon-

sibilities are allowable only to the ex-

tent that the insurance represents ad-

ditional compensation (see § 200.431 

Compensation—fringe benefits). The 

cost of such insurance when the non- 

Federal entity is identified as the bene-

ficiary is unallowable. 

(5) Insurance against defects. Costs of 

insurance with respect to any costs in-

curred to correct defects in the non- 

Federal entity’s materials or work-

manship are unallowable. 

(6) Medical liability (malpractice) in-

surance. Medical liability insurance is 

an allowable cost of Federal research 

programs only to the extent that the 

Federal research programs involve 

human subjects or training of partici-

pants in research techniques. Medical 

liability insurance costs must be treat-

ed as a direct cost and must be as-

signed to individual projects based on 

the manner in which the insurer allo-

cates the risk to the population cov-

ered by the insurance. 

(c) Actual losses which could have 

been covered by permissible insurance 

(through a self-insurance program or 

otherwise) are unallowable, unless ex-

pressly provided for in the Federal 

award. However, costs incurred because 

of losses not covered under nominal de-

ductible insurance coverage provided 

in keeping with sound management 

practice, and minor losses not covered 

by insurance, such as spoilage, break-

age, and disappearance of small hand 

tools, which occur in the ordinary 

course of operations, are allowable. 

(d) Contributions to a reserve for cer-

tain self-insurance programs including 

workers’ compensation, unemployment 

compensation, and severance pay are 

allowable subject to the following pro-

visions: 

(1) The type of coverage and the ex-

tent of coverage and the rates and pre-

miums would have been allowed had in-

surance (including reinsurance) been 

purchased to cover the risks. However, 

provision for known or reasonably esti-

mated self-insured liabilities, which do 

not become payable for more than one 

year after the provision is made, must 

not exceed the discounted present 

value of the liability. The rate used for 
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discounting the liability must be deter-

mined by giving consideration to such 

factors as the non-Federal entity’s set-

tlement rate for those liabilities and 

its investment rate of return. 

(2) Earnings or investment income on 

reserves must be credited to those re-

serves. 

(3)(i) Contributions to reserves must 

be based on sound actuarial principles 

using historical experience and reason-

able assumptions. Reserve levels must 

be analyzed and updated at least bien-

nially for each major risk being in-

sured and take into account any rein-

surance, coinsurance, etc. Reserve lev-

els related to employee-related cov-

erages will normally be limited to the 

value of claims: 

(A) Submitted and adjudicated but 

not paid; 

(B) Submitted but not adjudicated; 

and 

(C) Incurred but not submitted. 

(ii) Reserve levels in excess of the 

amounts based on the above must be 

identified and justified in the cost allo-

cation plan or indirect cost rate pro-

posal. 

(4) Accounting records, actuarial 

studies, and cost allocations (or bil-

lings) must recognize any significant 

differences due to types of insured risk 

and losses generated by the various in-

sured activities or agencies of the non- 

Federal entity. If individual depart-

ments or agencies of the non-Federal 

entity experience significantly dif-

ferent levels of claims for a particular 

risk, those differences are to be recog-

nized by the use of separate allocations 

or other techniques resulting in an eq-

uitable allocation. 

(5) Whenever funds are transferred 

from a self-insurance reserve to other 

accounts (e.g., general fund or unre-

stricted account), refunds must be 

made to the Federal Government for 

its share of funds transferred, including 

earned or imputed interest from the 

date of transfer and debt interest, if ap-

plicable, chargeable in accordance with 

applicable Federal cognizant agency 

for indirect cost, claims collection reg-

ulations. 

(e) Insurance refunds must be cred-

ited against insurance costs in the year 

the refund is received. 

(f) Indemnification includes securing 

the non-Federal entity against liabil-

ities to third persons and other losses 

not compensated by insurance or oth-

erwise. The Federal Government is ob-

ligated to indemnify the non-Federal 

entity only to the extent expressly pro-

vided for in the Federal award, except 

as provided in paragraph (c) of this sec-

tion. 

§ 200.448 Intellectual property. 
(a) Patent costs. (1) The following 

costs related to securing patents and 

copyrights are allowable: 
(i) Costs of preparing disclosures, re-

ports, and other documents required by 

the Federal award, and of searching the 

art to the extent necessary to make 

such disclosures; 
(ii) Costs of preparing documents and 

any other patent costs in connection 

with the filing and prosecution of a 

United States patent application where 

title or royalty-free license is required 

by the Federal Government to be con-

veyed to the Federal Government; and 
(iii) General counseling services re-

lating to patent and copyright matters, 

such as advice on patent and copyright 

laws, regulations, clauses, and em-

ployee intellectual property agree-

ments (See also § 200.459 Professional 

service costs). 
(2) The following costs related to se-

curing patents and copyrights are unal-

lowable: 
(i) Costs of preparing disclosures, re-

ports, and other documents, and of 

searching the art to make disclosures 

not required by the Federal award; 
(ii) Costs in connection with filing 

and prosecuting any foreign patent ap-

plication, or any United States patent 

application, where the Federal award 

does not require conveying title or a 

royalty-free license to the Federal 

Government. 
(b) Royalties and other costs for use of 

patents and copyrights. (1) Royalties on 

a patent or copyright or amortization 

of the cost of acquiring by purchase a 

copyright, patent, or rights thereto, 

necessary for the proper performance 

of the Federal award are allowable un-

less: 
(i) The Federal Government already 

has a license or the right to free use of 

the patent or copyright. 
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(ii) The patent or copyright has been 
adjudicated to be invalid, or has been 
administratively determined to be in-
valid. 

(iii) The patent or copyright is con-
sidered to be unenforceable. 

(iv) The patent or copyright is ex-
pired. 

(2) Special care should be exercised in 
determining reasonableness where the 
royalties may have been arrived at as a 
result of less-than-arm’s-length bar-
gaining, such as: 

(i) Royalties paid to persons, includ-
ing corporations, affiliated with the 
non-Federal entity. 

(ii) Royalties paid to unaffiliated 
parties, including corporations, under 
an agreement entered into in con-
templation that a Federal award would 

be made. 
(iii) Royalties paid under an agree-

ment entered into after a Federal 

award is made to a non-Federal entity. 
(3) In any case involving a patent or 

copyright formerly owned by the non- 

Federal entity, the amount of royalty 

allowed must not exceed the cost which 

would have been allowed had the non- 

Federal entity retained title thereto. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75886, Dec. 19, 2014] 

§ 200.449 Interest. 
(a) General. Costs incurred for inter-

est on borrowed capital, temporary use 

of endowment funds, or the use of the 

non-Federal entity’s own funds, how-

ever represented, are unallowable. Fi-

nancing costs (including interest) to 

acquire, construct, or replace capital 

assets are allowable, subject to the 

conditions in this section. 
(b)(1) Capital assets is defined as 

noted in § 200.12 Capital assets. An 

asset cost includes (as applicable) ac-

quisition costs, construction costs, and 

other costs capitalized in accordance 

with GAAP. 
(2) For non-Federal entity fiscal 

years beginning on or after January 1, 

2016, intangible assets include patents 

and computer software. For software 

development projects, only interest at-

tributable to the portion of the project 

costs capitalized in accordance with 

GAAP is allowable. 
(c) Conditions for all non-Federal enti-

ties. (1) The non-Federal entity uses the 

capital assets in support of Federal 

awards; 

(2) The allowable asset costs to ac-

quire facilities and equipment are lim-

ited to a fair market value available to 

the non-Federal entity from an unre-

lated (arm’s length) third party. 

(3) The non-Federal entity obtains 

the financing via an arm’s-length 

transaction (that is, a transaction with 

an unrelated third party); or claims re-

imbursement of actual interest cost at 

a rate available via such a transaction. 

(4) The non-Federal entity limits 

claims for Federal reimbursement of 

interest costs to the least expensive al-

ternative. For example, a capital lease 

may be determined less costly than 

purchasing through debt financing, in 

which case reimbursement must be 

limited to the amount of interest de-

termined if leasing had been used. 

(5) The non-Federal entity expenses 

or capitalizes allowable interest cost in 

accordance with GAAP. 

(6) Earnings generated by the invest-

ment of borrowed funds pending their 

disbursement for the asset costs are 

used to offset the current period’s al-

lowable interest cost, whether that 

cost is expensed or capitalized. Earn-

ings subject to being reported to the 

Federal Internal Revenue Service 

under arbitrage requirements are ex-

cludable. 

(7) The following conditions must 

apply to debt arrangements over $1 

million to purchase or construct facili-

ties, unless the non-Federal entity 

makes an initial equity contribution to 

the purchase of 25 percent or more. For 

this purpose, ‘‘initial equity contribu-

tion’’ means the amount or value of 

contributions made by the non-Federal 

entity for the acquisition of facilities 

prior to occupancy. 

(i) The non-Federal entity must re-

duce claims for reimbursement of in-

terest cost by an amount equal to im-

puted interest earnings on excess cash 

flow attributable to the portion of the 

facility used for Federal awards. 

(ii) The non-Federal entity must im-

pute interest on excess cash flow as fol-

lows: 

(A) Annually, the non-Federal entity 

must prepare a cumulative (from the 

inception of the project) report of 
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monthly cash inflows and outflows, re-

gardless of the funding source. For this 

purpose, inflows consist of Federal re-

imbursement for depreciation, amorti-

zation of capitalized construction in-

terest, and annual interest cost. Out-

flows consist of initial equity contribu-

tions, debt principal payments (less the 

pro-rata share attributable to the cost 

of land), and interest payments. 

(B) To compute monthly cash inflows 

and outflows, the non-Federal entity 

must divide the annual amounts deter-

mined in step (i) by the number of 

months in the year (usually 12) that 

the building is in service. 

(C) For any month in which cumu-

lative cash inflows exceed cumulative 

outflows, interest must be calculated 

on the excess inflows for that month 

and be treated as a reduction to allow-

able interest cost. The rate of interest 

to be used must be the three-month 

Treasury bill closing rate as of the last 

business day of that month. 

(8) Interest attributable to a fully de-

preciated asset is unallowable. 

(d) Additional conditions for states, 

local governments and Indian tribes. 

For costs to be allowable, the non-Fed-

eral entity must have incurred the in-

terest costs for buildings after October 

1, 1980, or for land and equipment after 

September 1, 1995. 

(1) The requirement to offset interest 

earned on borrowed funds against cur-

rent allowable interest cost (paragraph 

(c)(5), above) also applies to earnings 

on debt service reserve funds. 

(2) The non-Federal entity will nego-

tiate the amount of allowable interest 

cost related to the acquisition of facili-

ties with asset costs of $1 million or 

more, as outlined in paragraph (c)(7) of 

this section. For this purpose, a non- 

Federal entity must consider only cash 

inflows and outflows attributable to 

that portion of the real property used 

for Federal awards. 

(e) Additional conditions for IHEs. 

For costs to be allowable, the IHE 

must have incurred the interest costs 

after July 1, 1982, in connection with 

acquisitions of capital assets that oc-

curred after that date. 

(f) Additional condition for nonprofit 

organizations. For costs to be allow-

able, the nonprofit organization in-

curred the interest costs after Sep-

tember 29, 1995, in connection with ac-

quisitions of capital assets that oc-

curred after that date. 

(g) The interest allowability provi-

sions of this section do not apply to a 

nonprofit organization subject to ‘‘full 

coverage’’ under the Cost Accounting 

Standards (CAS), as defined at 48 CFR 

9903.201–2(a). The non-Federal entity’s 

Federal awards are instead subject to 

CAS 414 (48 CFR 9904.414), ‘‘Cost of 

Money as an Element of the Cost of Fa-

cilities Capital’’, and CAS 417 (48 CFR 

9904.417), ‘‘Cost of Money as an Element 

of the Cost of Capital Assets Under 

Construction’’. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 54409, Sept. 10, 2015] 

§ 200.450 Lobbying. 

(a) The cost of certain influencing ac-

tivities associated with obtaining 

grants, contracts, cooperative agree-

ments, or loans is an unallowable cost. 

Lobbying with respect to certain 

grants, contracts, cooperative agree-

ments, and loans is governed by rel-

evant statutes, including among oth-

ers, the provisions of 31 U.S.C. 1352, as 

well as the common rule, ‘‘New Re-

strictions on Lobbying’’ published at 55 

FR 6736 (February 26, 1990), including 

definitions, and the Office of Manage-

ment and Budget ‘‘Governmentwide 

Guidance for New Restrictions on Lob-

bying’’ and notices published at 54 FR 

52306 (December 20, 1989), 55 FR 24540 

(June 15, 1990), 57 FR 1772 (January 15, 

1992), and 61 FR 1412 (January 19, 1996). 

(b) Executive lobbying costs. Costs 

incurred in attempting to improperly 

influence either directly or indirectly, 

an employee or officer of the executive 

branch of the Federal Government to 

give consideration or to act regarding a 

Federal award or a regulatory matter 

are unallowable. Improper influence 

means any influence that induces or 

tends to induce a Federal employee or 

officer to give consideration or to act 

regarding a Federal award or regu-

latory matter on any basis other than 

the merits of the matter. 

(c) In addition to the above, the fol-

lowing restrictions are applicable to 

nonprofit organizations and IHEs: 

(1) Costs associated with the fol-

lowing activities are unallowable: 
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(i) Attempts to influence the out-

comes of any Federal, state, or local 

election, referendum, initiative, or 

similar procedure, through in-kind or 

cash contributions, endorsements, pub-

licity, or similar activity; 

(ii) Establishing, administering, con-

tributing to, or paying the expenses of 

a political party, campaign, political 

action committee, or other organiza-

tion established for the purpose of in-

fluencing the outcomes of elections in 

the United States; 

(iii) Any attempt to influence: 

(A)The introduction of Federal or 

state legislation; 

(B) The enactment or modification of 

any pending Federal or state legisla-

tion through communication with any 

member or employee of the Congress or 

state legislature (including efforts to 

influence state or local officials to en-

gage in similar lobbying activity); 

(C) The enactment or modification of 

any pending Federal or state legisla-

tion by preparing, distributing, or 

using publicity or propaganda, or by 

urging members of the general public, 

or any segment thereof, to contribute 

to or participate in any mass dem-

onstration, march, rally, fund raising 

drive, lobbying campaign or letter 

writing or telephone campaign; or 

(D) Any government official or em-

ployee in connection with a decision to 

sign or veto enrolled legislation; 

(iv) Legislative liaison activities, in-

cluding attendance at legislative ses-

sions or committee hearings, gathering 

information regarding legislation, and 

analyzing the effect of legislation, 

when such activities are carried on in 

support of or in knowing preparation 

for an effort to engage in unallowable 

lobbying. 

(2) The following activities are ex-

cepted from the coverage of paragraph 

(c)(1) of this section: 

(i) Technical and factual presen-

tations on topics directly related to 

the performance of a grant, contract, 

or other agreement (through hearing 

testimony, statements, or letters to 

the Congress or a state legislature, or 

subdivision, member, or cognizant staff 

member thereof), in response to a docu-

mented request (including a Congres-

sional Record notice requesting testi-

mony or statements for the record at a 

regularly scheduled hearing) made by 

the non-Federal entity’s member of 

congress, legislative body or a subdivi-

sion, or a cognizant staff member 

thereof, provided such information is 

readily obtainable and can be readily 

put in deliverable form, and further 

provided that costs under this section 

for travel, lodging or meals are unal-

lowable unless incurred to offer testi-

mony at a regularly scheduled Congres-

sional hearing pursuant to a written 

request for such presentation made by 

the Chairman or Ranking Minority 

Member of the Committee or Sub-

committee conducting such hearings; 

(ii) Any lobbying made unallowable 

by paragraph (c)(1)(iii) of this section 

to influence state legislation in order 

to directly reduce the cost, or to avoid 

material impairment of the non-Fed-

eral entity’s authority to perform the 

grant, contract, or other agreement; or 

(iii) Any activity specifically author-

ized by statute to be undertaken with 

funds from the Federal award. 

(iv) Any activity excepted from the 

definitions of ‘‘lobbying’’ or ‘‘influ-

encing legislation’’ by the Internal 

Revenue Code provisions that require 

nonprofit organizations to limit their 

participation in direct and ‘‘grass 

roots’’ lobbying activities in order to 

retain their charitable deduction sta-

tus and avoid punitive excise taxes, 

I.R.C. §§ 501(c)(3), 501(h), 4911(a), includ-

ing: 

(A) Nonpartisan analysis, study, or 

research reports; 

(B) Examinations and discussions of 

broad social, economic, and similar 

problems; and 

(C) Information provided upon re-

quest by a legislator for technical ad-

vice and assistance, as defined by I.R.C. 

§ 4911(d)(2) and 26 CFR 56.4911–2(c)(1)– 

(c)(3). 

(v) When a non-Federal entity seeks 

reimbursement for indirect (F&A) 

costs, total lobbying costs must be sep-

arately identified in the indirect (F&A) 

cost rate proposal, and thereafter 

treated as other unallowable activity 

costs in accordance with the proce-

dures of § 200.413 Direct costs. 

(vi) The non-Federal entity must sub-

mit as part of its annual indirect 

(F&A) cost rate proposal a certification 

that the requirements and standards of 
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this section have been complied with. 

(See also § 200.415 Required certifi-

cations.) 

(vii)(A) Time logs, calendars, or simi-

lar records are not required to be cre-

ated for purposes of complying with 

the record keeping requirements in 

§ 200.302 Financial management with 

respect to lobbying costs during any 

particular calendar month when: 

(1) The employee engages in lobbying 

(as defined in paragraphs (c)(1) and 

(c)(2) of this section) 25 percent or less 

of the employee’s compensated hours of 

employment during that calendar 

month; and 

(2) Within the preceding five-year pe-

riod, the non-Federal entity has not 

materially misstated allowable or un-

allowable costs of any nature, includ-

ing legislative lobbying costs. 

(B) When conditions in paragraph 

(c)(2)(vii)(A)(1) and (2) of this section 

are met, non-Federal entities are not 

required to establish records to support 

the allowability of claimed costs in ad-

dition to records already required or 

maintained. Also, when conditions in 

paragraphs (c)(2)(vii)(A)(1) and (2) of 

this section are met, the absence of 

time logs, calendars, or similar records 

will not serve as a basis for disallowing 

costs by contesting estimates of lob-

bying time spent by employees during 

a calendar month. 

(viii) The Federal awarding agency 

must establish procedures for resolving 

in advance, in consultation with OMB, 

any significant questions or disagree-

ments concerning the interpretation or 

application of this section. Any such 

advance resolutions must be binding in 

any subsequent settlements, audits, or 

investigations with respect to that 

grant or contract for purposes of inter-

pretation of this part, provided, how-

ever, that this must not be construed 

to prevent a contractor or non-Federal 

entity from contesting the lawfulness 

of such a determination. 

§ 200.451 Losses on other awards or 
contracts. 

Any excess of costs over income 

under any other award or contract of 

any nature is unallowable. This in-

cludes, but is not limited to, the non- 

Federal entity’s contributed portion by 

reason of cost-sharing agreements or 

any under-recoveries through negotia-

tion of flat amounts for indirect (F&A) 

costs. Also, any excess of costs over au-

thorized funding levels transferred 

from any award or contract to another 

award or contract is unallowable. All 

losses are not allowable indirect (F&A) 

costs and are required to be included in 

the appropriate indirect cost rate base 

for allocation of indirect costs. 

§ 200.452 Maintenance and repair 
costs. 

Costs incurred for utilities, insur-

ance, security, necessary maintenance, 

janitorial services, repair, or upkeep of 

buildings and equipment (including 

Federal property unless otherwise pro-

vided for) which neither add to the per-

manent value of the property nor ap-

preciably prolong its intended life, but 

keep it in an efficient operating condi-

tion, are allowable. Costs incurred for 

improvements which add to the perma-

nent value of the buildings and equip-

ment or appreciably prolong their in-

tended life must be treated as capital 

expenditures (see § 200.439 Equipment 

and other capital expenditures). These 

costs are only allowable to the extent 

not paid through rental or other agree-

ments. 

§ 200.453 Materials and supplies costs, 
including costs of computing de-
vices. 

(a) Costs incurred for materials, sup-

plies, and fabricated parts necessary to 

carry out a Federal award are allow-

able. 

(b) Purchased materials and supplies 

must be charged at their actual prices, 

net of applicable credits. Withdrawals 

from general stores or stockrooms 

must be charged at their actual net 

cost under any recognized method of 

pricing inventory withdrawals, consist-

ently applied. Incoming transportation 

charges are a proper part of materials 

and supplies costs. 

(c) Materials and supplies used for 

the performance of a Federal award 

may be charged as direct costs. In the 

specific case of computing devices, 

charging as direct costs is allowable for 

devices that are essential and allo-

cable, but not solely dedicated, to the 

performance of a Federal award. 
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(d) Where federally-donated or fur-
nished materials are used in per-
forming the Federal award, such mate-
rials will be used without charge. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.454 Memberships, subscriptions, 
and professional activity costs. 

(a) Costs of the non-Federal entity’s 
membership in business, technical, and 
professional organizations are allow-
able. 

(b) Costs of the non-Federal entity’s 
subscriptions to business, professional, 
and technical periodicals are allowable. 

(c) Costs of membership in any civic 
or community organization are allow-
able with prior approval by the Federal 
awarding agency or pass-through enti-
ty. 

(d) Costs of membership in any coun-
try club or social or dining club or or-
ganization are unallowable. 

(e) Costs of membership in organiza-
tions whose primary purpose is lob-
bying are unallowable. See also § 200.450 
Lobbying. 

§ 200.455 Organization costs. 
Costs such as incorporation fees, bro-

kers’ fees, fees to promoters, organizers 
or management consultants, attorneys, 
accountants, or investment counselor, 
whether or not employees of the non- 
Federal entity in connection with es-
tablishment or reorganization of an or-
ganization, are unallowable except 
with prior approval of the Federal 
awarding agency. 

§ 200.456 Participant support costs. 
Participant support costs as defined 

in § 200.75 Participant support costs are 
allowable with the prior approval of 
the Federal awarding agency. 

§ 200.457 Plant and security costs. 
Necessary and reasonable expenses 

incurred for protection and security of 
facilities, personnel, and work products 
are allowable. Such costs include, but 

are not limited to, wages and uniforms 

of personnel engaged in security activi-

ties; equipment; barriers; protective 

(non-military) gear, devices, and equip-

ment; contractual security services; 

and consultants. Capital expenditures 

for plant security purposes are subject 

to § 200.439 Equipment and other capital 

expenditures. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.458 Pre-award costs. 

Pre-award costs are those incurred 

prior to the effective date of the Fed-

eral award directly pursuant to the ne-

gotiation and in anticipation of the 

Federal award where such costs are 

necessary for efficient and timely per-

formance of the scope of work. Such 

costs are allowable only to the extent 

that they would have been allowable if 

incurred after the date of the Federal 

award and only with the written ap-

proval of the Federal awarding agency. 

§ 200.459 Professional service costs. 

(a) Costs of professional and consult-

ant services rendered by persons who 

are members of a particular profession 

or possess a special skill, and who are 

not officers or employees of the non- 

Federal entity, are allowable, subject 

to paragraphs (b) and (c) when reason-

able in relation to the services ren-

dered and when not contingent upon 

recovery of the costs from the Federal 

Government. In addition, legal and re-

lated services are limited under 

§ 200.435 Defense and prosecution of 

criminal and civil proceedings, claims, 

appeals and patent infringements. 

(b) In determining the allowability of 

costs in a particular case, no single fac-

tor or any special combination of fac-

tors is necessarily determinative. How-

ever, the following factors are relevant: 

(1) The nature and scope of the serv-

ice rendered in relation to the service 

required. 

(2) The necessity of contracting for 

the service, considering the non-Fed-

eral entity’s capability in the par-

ticular area. 

(3) The past pattern of such costs, 

particularly in the years prior to Fed-

eral awards. 

(4) The impact of Federal awards on 

the non-Federal entity’s business (i.e., 

what new problems have arisen). 

(5) Whether the proportion of Federal 

work to the non-Federal entity’s total 

business is such as to influence the 

non-Federal entity in favor of incur-

ring the cost, particularly where the 
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services rendered are not of a con-

tinuing nature and have little relation-

ship to work under Federal awards. 
(6) Whether the service can be per-

formed more economically by direct 

employment rather than contracting. 
(7) The qualifications of the indi-

vidual or concern rendering the service 

and the customary fees charged, espe-

cially on non-federally funded activi-

ties. 
(8) Adequacy of the contractual 

agreement for the service (e.g., descrip-

tion of the service, estimate of time re-

quired, rate of compensation, and ter-

mination provisions). 
(c) In addition to the factors in para-

graph (b) of this section, to be allow-

able, retainer fees must be supported 

by evidence of bona fide services avail-

able or rendered. 

§ 200.460 Proposal costs. 
Proposal costs are the costs of pre-

paring bids, proposals, or applications 

on potential Federal and non-Federal 

awards or projects, including the devel-

opment of data necessary to support 

the non-Federal entity’s bids or pro-

posals. Proposal costs of the current 

accounting period of both successful 

and unsuccessful bids and proposals 

normally should be treated as indirect 

(F&A) costs and allocated currently to 

all activities of the non-Federal entity. 

No proposal costs of past accounting 

periods will be allocable to the current 

period. 

§ 200.461 Publication and printing 
costs. 

(a) Publication costs for electronic 

and print media, including distribu-

tion, promotion, and general handling 

are allowable. If these costs are not 

identifiable with a particular cost ob-

jective, they should be allocated as in-

direct costs to all benefiting activities 

of the non-Federal entity. 
(b) Page charges for professional 

journal publications are allowable 

where: 
(1) The publications report work sup-

ported by the Federal Government; and 

(2) The charges are levied impartially 

on all items published by the journal, 

whether or not under a Federal award. 

(3) The non-Federal entity may 

charge the Federal award before close-

out for the costs of publication or shar-

ing of research results if the costs are 

not incurred during the period of per-

formance of the Federal award. 

§ 200.462 Rearrangement and recon-
version costs. 

(a) Costs incurred for ordinary and 

normal rearrangement and alteration 

of facilities are allowable as indirect 

costs. Special arrangements and alter-

ations costs incurred specifically for a 

Federal award are allowable as a direct 

cost with the prior approval of the Fed-

eral awarding agency or pass-through 

entity. 
(b) Costs incurred in the restoration 

or rehabilitation of the non-Federal en-

tity’s facilities to approximately the 

same condition existing immediately 

prior to commencement of Federal 

awards, less costs related to normal 

wear and tear, are allowable. 

§ 200.463 Recruiting costs. 
(a) Subject to paragraphs (b) and (c) 

of this section, and provided that the 

size of the staff recruited and main-

tained is in keeping with workload re-

quirements, costs of ‘‘help wanted’’ ad-

vertising, operating costs of an em-

ployment office necessary to secure 

and maintain an adequate staff, costs 

of operating an aptitude and edu-

cational testing program, travel costs 

of employees while engaged in recruit-

ing personnel, travel costs of appli-

cants for interviews for prospective 

employment, and relocation costs in-

curred incident to recruitment of new 

employees, are allowable to the extent 

that such costs are incurred pursuant 

to the non-Federal entity’s standard 

recruitment program. Where the non- 

Federal entity uses employment agen-

cies, costs not in excess of standard 

commercial rates for such services are 

allowable. 
(b) Special emoluments, fringe bene-

fits, and salary allowances incurred to 

attract professional personnel that do 

not meet the test of reasonableness or 

do not conform with the established 

practices of the non-Federal entity, are 

unallowable. 
(c) Where relocation costs incurred 

incident to recruitment of a new em-

ployee have been funded in whole or in 

part to a Federal award, and the newly 
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hired employee resigns for reasons 
within the employee’s control within 12 
months after hire, the non-Federal en-
tity will be required to refund or credit 
the Federal share of such relocation 

costs to the Federal Government. See 

also § 200.464 Relocation costs of em-

ployees. 
(d) Short-term, travel visa costs (as 

opposed to longer-term, immigration 

visas) are generally allowable expenses 

that may be proposed as a direct cost. 

Since short-term visas are issued for a 

specific period and purpose, they can be 

clearly identified as directly connected 

to work performed on a Federal award. 

For these costs to be directly charged 

to a Federal award, they must: 
(1) Be critical and necessary for the 

conduct of the project; 
(2) Be allowable under the applicable 

cost principles; 
(3) Be consistent with the non-Fed-

eral entity’s cost accounting practices 

and non-Federal entity policy; and 
(4) Meet the definition of ‘‘direct 

cost’’ as described in the applicable 

cost principles. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.464 Relocation costs of employ-
ees. 

(a) Relocation costs are costs inci-

dent to the permanent change of duty 

assignment (for an indefinite period or 

for a stated period of not less than 12 

months) of an existing employee or 

upon recruitment of a new employee. 

Relocation costs are allowable, subject 

to the limitations described in para-

graphs (b), (c), and (d) of this section, 

provided that: 
(1) The move is for the benefit of the 

employer. 
(2) Reimbursement to the employee 

is in accordance with an established 

written policy consistently followed by 

the employer. 
(3) The reimbursement does not ex-

ceed the employee’s actual (or reason-

ably estimated) expenses. 
(b) Allowable relocation costs for 

current employees are limited to the 

following: 
(1) The costs of transportation of the 

employee, members of his or her imme-

diate family and his household, and 

personal effects to the new location. 

(2) The costs of finding a new home, 

such as advance trips by employees and 

spouses to locate living quarters and 

temporary lodging during the transi-

tion period, up to maximum period of 

30 calendar days. 

(3) Closing costs, such as brokerage, 

legal, and appraisal fees, incident to 

the disposition of the employee’s 

former home. These costs, together 

with those described in (4), are limited 

to 8 per cent of the sales price of the 

employee’s former home. 

(4) The continuing costs of ownership 

(for up to six months) of the vacant 

former home after the settlement or 

lease date of the employee’s new per-

manent home, such as maintenance of 

buildings and grounds (exclusive of fix-

ing-up expenses), utilities, taxes, and 

property insurance. 

(5) Other necessary and reasonable 

expenses normally incident to reloca-

tion, such as the costs of canceling an 

unexpired lease, transportation of per-

sonal property, and purchasing insur-

ance against loss of or damages to per-

sonal property. The cost of canceling 

an unexpired lease is limited to three 

times the monthly rental. 

(c) Allowable relocation costs for new 

employees are limited to those de-

scribed in paragraphs (b)(1) and (2) of 

this section. When relocation costs in-

curred incident to the recruitment of 

new employees have been charged to a 

Federal award and the employee re-

signs for reasons within the employee’s 

control within 12 months after hire, 

the non-Federal entity must refund or 

credit the Federal Government for its 

share of the cost. However, the costs of 

travel to an overseas location must be 

considered travel costs in accordance 

with § 200.474 Travel costs, and not this 

§ 200.464 Relocation costs of employees, 

for the purpose of this paragraph if de-

pendents are not permitted at the loca-

tion for any reason and the costs do 

not include costs of transporting 

household goods. 

(d) The following costs related to re-

location are unallowable: 

(1) Fees and other costs associated 

with acquiring a new home. 

(2) A loss on the sale of a former 

home. 
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(3) Continuing mortgage principal 

and interest payments on a home being 

sold. 

(4) Income taxes paid by an employee 

related to reimbursed relocation costs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.465 Rental costs of real property 
and equipment. 

(a) Subject to the limitations de-

scribed in paragraphs (b) through (d) of 

this section, rental costs are allowable 

to the extent that the rates are reason-

able in light of such factors as: rental 

costs of comparable property, if any; 

market conditions in the area; alter-

natives available; and the type, life ex-

pectancy, condition, and value of the 

property leased. Rental arrangements 

should be reviewed periodically to de-

termine if circumstances have changed 

and other options are available. 

(b) Rental costs under ‘‘sale and lease 

back’’ arrangements are allowable only 

up to the amount that would be al-

lowed had the non-Federal entity con-

tinued to own the property. This 

amount would include expenses such as 

depreciation, maintenance, taxes, and 

insurance. 

(c) Rental costs under ‘‘less-than- 

arm’s-length’’ leases are allowable only 

up to the amount (as explained in para-

graph (b) of this section). For this pur-

pose, a less-than-arm’s-length lease is 

one under which one party to the lease 

agreement is able to control or sub-

stantially influence the actions of the 

other. Such leases include, but are not 

limited to those between: 

(1) Divisions of the non-Federal enti-

ty; 

(2) The non-Federal entity under 

common control through common offi-

cers, directors, or members; and 

(3) The non-Federal entity and a di-

rector, trustee, officer, or key em-

ployee of the non-Federal entity or an 

immediate family member, either di-

rectly or through corporations, trusts, 

or similar arrangements in which they 

hold a controlling interest. For exam-

ple, the non-Federal entity may estab-

lish a separate corporation for the sole 

purpose of owning property and leasing 

it back to the non-Federal entity. 

(4) Family members include one 

party with any of the following rela-

tionships to another party: 

(i) Spouse, and parents thereof; 

(ii) Children, and spouses thereof; 

(iii) Parents, and spouses thereof; 

(iv) Siblings, and spouses thereof; 

(v) Grandparents and grandchildren, 

and spouses thereof; 

(vi) Domestic partner and parents 

thereof, including domestic partners of 

any individual in 2 through 5 of this 

definition; and 

(vii) Any individual related by blood 

or affinity whose close association with 

the employee is the equivalent of a 

family relationship. 

(5) Rental costs under leases which 

are required to be treated as capital 

leases under GAAP are allowable only 

up to the amount (as explained in para-

graph (b) of this section) that would be 

allowed had the non-Federal entity 

purchased the property on the date the 

lease agreement was executed. The pro-

visions of GAAP must be used to deter-

mine whether a lease is a capital lease. 

Interest costs related to capital leases 

are allowable to the extent they meet 

the criteria in § 200.449 Interest. Unal-

lowable costs include amounts paid for 

profit, management fees, and taxes 

that would not have been incurred had 

the non-Federal entity purchased the 

property. 

(6) The rental of any property owned 

by any individuals or entities affiliated 

with the non-Federal entity, to include 

commercial or residential real estate, 

for purposes such as the home office 

workspace is unallowable. 

§ 200.466 Scholarships and student aid 
costs. 

(a) Costs of scholarships, fellowships, 

and other programs of student aid at 

IHEs are allowable only when the pur-

pose of the Federal award is to provide 

training to selected participants and 

the charge is approved by the Federal 

awarding agency. However, tuition re-

mission and other forms of compensa-

tion paid as, or in lieu of, wages to stu-

dents performing necessary work are 

allowable provided that: 

(1) The individual is conducting ac-

tivities necessary to the Federal 

award; 
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(2) Tuition remission and other sup-

port are provided in accordance with 

established policy of the IHE and con-

sistently provided in a like manner to 

students in return for similar activities 

conducted under Federal awards as 

well as other activities; and 

(3) During the academic period, the 

student is enrolled in an advanced de-

gree program at a non-Federal entity 

or affiliated institution and the activi-

ties of the student in relation to the 

Federal award are related to the degree 

program; 

(4) The tuition or other payments are 

reasonable compensation for the work 

performed and are conditioned explic-

itly upon the performance of necessary 

work; and 

(5) It is the IHE’s practice to simi-

larly compensate students under Fed-

eral awards as well as other activities. 

(b) Charges for tuition remission and 

other forms of compensation paid to 

students as, or in lieu of, salaries and 

wages must be subject to the reporting 

requirements in § 200.430 Compensa-

tion—personal services, and must be 

treated as direct or indirect cost in ac-

cordance with the actual work being 

performed. Tuition remission may be 

charged on an average rate basis. See 

also § 200.431 Compensation—fringe ben-

efits. 

§ 200.467 Selling and marketing costs. 

Costs of selling and marketing any 

products or services of the non-Federal 

entity (unless allowed under § 200.421 

Advertising and public relations.) are 

unallowable, except as direct costs, 

with prior approval by the Federal 

awarding agency when necessary for 

the performance of the Federal award. 

§ 200.468 Specialized service facilities. 

(a) The costs of services provided by 

highly complex or specialized facilities 

operated by the non-Federal entity, 

such as computing facilities, wind tun-

nels, and reactors are allowable, pro-

vided the charges for the services meet 

the conditions of either paragraphs (b) 

or (c) of this section, and, in addition, 

take into account any items of income 

or Federal financing that qualify as ap-

plicable credits under § 200.406 Applica-

ble credits. 

(b) The costs of such services, when 

material, must be charged directly to 

applicable awards based on actual 

usage of the services on the basis of a 

schedule of rates or established meth-

odology that: 

(1) Does not discriminate between ac-

tivities under Federal awards and other 

activities of the non-Federal entity, in-

cluding usage by the non-Federal enti-

ty for internal purposes, and 

(2) Is designed to recover only the ag-

gregate costs of the services. The costs 

of each service must consist normally 

of both its direct costs and its allocable 

share of all indirect (F&A) costs. Rates 

must be adjusted at least biennially, 

and must take into consideration over/ 

under applied costs of the previous pe-

riod(s). 

(c) Where the costs incurred for a 

service are not material, they may be 

allocated as indirect (F&A) costs. 

(d) Under some extraordinary cir-

cumstances, where it is in the best in-

terest of the Federal Government and 

the non-Federal entity to establish al-

ternative costing arrangements, such 

arrangements may be worked out with 

the Federal cognizant agency for indi-

rect costs. 

§ 200.469 Student activity costs. 

Costs incurred for intramural activi-

ties, student publications, student 

clubs, and other student activities, are 

unallowable, unless specifically pro-

vided for in the Federal award. 

§ 200.470 Taxes (including Value 
Added Tax). 

(a) For states, local governments and 

Indian tribes: 

(1) Taxes that a governmental unit is 

legally required to pay are allowable, 

except for self-assessed taxes that dis-

proportionately affect Federal pro-

grams or changes in tax policies that 

disproportionately affect Federal pro-

grams. 

(2) Gasoline taxes, motor vehicle 

fees, and other taxes that are in effect 

user fees for benefits provided to the 

Federal Government are allowable. 

(3) This provision does not restrict 

the authority of the Federal awarding 

agency to identify taxes where Federal 

participation is inappropriate. Where 
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the identification of the amount of un-

allowable taxes would require an inor-

dinate amount of effort, the cognizant 

agency for indirect costs may accept a 

reasonable approximation thereof. 

(b) For nonprofit organizations and 

IHEs: 

(1) In general, taxes which the non- 

Federal entity is required to pay and 

which are paid or accrued in accord-

ance with GAAP, and payments made 

to local governments in lieu of taxes 

which are commensurate with the local 

government services received are al-

lowable, except for: 

(i) Taxes from which exemptions are 

available to the non-Federal entity di-

rectly or which are available to the 

non-Federal entity based on an exemp-

tion afforded the Federal Government 

and, in the latter case, when the Fed-

eral awarding agency makes available 

the necessary exemption certificates, 

(ii) Special assessments on land 

which represent capital improvements, 

and 

(iii) Federal income taxes. 

(2) Any refund of taxes, and any pay-

ment to the non-Federal entity of in-

terest thereon, which were allowed as 

Federal award costs, will be credited 

either as a cost reduction or cash re-

fund, as appropriate, to the Federal 

Government. However, any interest ac-

tually paid or credited to an non-Fed-

eral entity incident to a refund of tax, 

interest, and penalty will be paid or 

credited to the Federal Government 

only to the extent that such interest 

accrued over the period during which 

the non-Federal entity has been reim-

bursed by the Federal Government for 

the taxes, interest, and penalties. 

(c) Value Added Tax (VAT) Foreign 

taxes charged for the purchase of goods 

or services that a non-Federal entity is 

legally required to pay in country is an 

allowable expense under Federal 

awards. Foreign tax refunds or applica-

ble credits under Federal awards refer 

to receipts, or reduction of expendi-

tures, which operate to offset or reduce 

expense items that are allocable to 

Federal awards as direct or indirect 

costs. To the extent that such credits 

accrued or received by the non-Federal 

entity relate to allowable cost, these 

costs must be credited to the Federal 

awarding agency either as costs or cash 

refunds. If the costs are credited back 

to the Federal award, the non-Federal 

entity may reduce the Federal share of 

costs by the amount of the foreign tax 

reimbursement, or where Federal 

award has not expired, use the foreign 

government tax refund for approved ac-

tivities under the Federal award with 

prior approval of the Federal awarding 

agency. 

§ 200.471 Termination costs. 

Termination of a Federal award gen-

erally gives rise to the incurrence of 

costs, or the need for special treatment 

of costs, which would not have arisen 

had the Federal award not been termi-

nated. Cost principles covering these 

items are set forth in this section. 

They are to be used in conjunction 

with the other provisions of this part 

in termination situations. 

(a) The cost of items reasonably usa-

ble on the non-Federal entity’s other 

work must not be allowable unless the 

non-Federal entity submits evidence 

that it would not retain such items at 

cost without sustaining a loss. In de-

ciding whether such items are reason-

ably usable on other work of the non- 

Federal entity, the Federal awarding 

agency should consider the non-Federal 

entity’s plans and orders for current 

and scheduled activity. Contempora-

neous purchases of common items by 

the non-Federal entity must be re-

garded as evidence that such items are 

reasonably usable on the non-Federal 

entity’s other work. Any acceptance of 

common items as allocable to the ter-

minated portion of the Federal award 

must be limited to the extent that the 

quantities of such items on hand, in 

transit, and on order are in excess of 

the reasonable quantitative require-

ments of other work. 

(b) If in a particular case, despite all 

reasonable efforts by the non-Federal 

entity, certain costs cannot be discon-

tinued immediately after the effective 

date of termination, such costs are 

generally allowable within the limita-

tions set forth in this part, except that 

any such costs continuing after termi-

nation due to the negligent or willful 

failure of the non-Federal entity to dis-

continue such costs must be unallow-

able. 
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(c) Loss of useful value of special 

tooling, machinery, and equipment is 

generally allowable if: 

(1) Such special tooling, special ma-

chinery, or equipment is not reason-

ably capable of use in the other work of 

the non-Federal entity, 

(2) The interest of the Federal Gov-

ernment is protected by transfer of 

title or by other means deemed appro-

priate by the Federal awarding agency 

(see also § 200.313 Equipment, paragraph 

(d), and 

(3) The loss of useful value for any 

one terminated Federal award is lim-

ited to that portion of the acquisition 

cost which bears the same ratio to the 

total acquisition cost as the termi-

nated portion of the Federal award 

bears to the entire terminated Federal 

award and other Federal awards for 

which the special tooling, machinery, 

or equipment was acquired. 

(d) Rental costs under unexpired 

leases are generally allowable where 

clearly shown to have been reasonably 

necessary for the performance of the 

terminated Federal award less the re-

sidual value of such leases, if: 

(1) The amount of such rental 

claimed does not exceed the reasonable 

use value of the property leased for the 

period of the Federal award and such 

further period as may be reasonable, 

and 

(2) The non-Federal entity makes all 

reasonable efforts to terminate, assign, 

settle, or otherwise reduce the cost of 

such lease. There also may be included 

the cost of alterations of such leased 

property, provided such alterations 

were necessary for the performance of 

the Federal award, and of reasonable 

restoration required by the provisions 

of the lease. 

(e) Settlement expenses including the 

following are generally allowable: 

(1) Accounting, legal, clerical, and 

similar costs reasonably necessary for: 

(i) The preparation and presentation 

to the Federal awarding agency of set-

tlement claims and supporting data 

with respect to the terminated portion 

of the Federal award, unless the termi-

nation is for cause (see Subpart D— 

Post Federal Award Requirements of 

this part, §§ 200.338 Remedies for Non-

compliance through 200.342 Effects of 

Suspension and termination); and 

(ii) The termination and settlement 

of subawards. 

(2) Reasonable costs for the storage, 

transportation, protection, and disposi-

tion of property provided by the Fed-

eral Government or acquired or pro-

duced for the Federal award. 

(f) Claims under subawards, including 

the allocable portion of claims which 

are common to the Federal award and 

to other work of the non-Federal enti-

ty, are generally allowable. An appro-

priate share of the non-Federal entity’s 

indirect costs may be allocated to the 

amount of settlements with contrac-

tors and/or subrecipients, provided that 

the amount allocated is otherwise con-

sistent with the basic guidelines con-

tained in § 200.414 Indirect (F&A) costs. 

The indirect costs so allocated must 

exclude the same and similar costs 

claimed directly or indirectly as settle-

ment expenses. 

§ 200.472 Training and education costs. 

The cost of training and education 

provided for employee development is 

allowable. 

§ 200.473 Transportation costs. 

Costs incurred for freight, express, 

cartage, postage, and other transpor-

tation services relating either to goods 

purchased, in process, or delivered, are 

allowable. When such costs can readily 

be identified with the items involved, 

they may be charged directly as trans-

portation costs or added to the cost of 

such items. Where identification with 

the materials received cannot readily 

be made, inbound transportation cost 

may be charged to the appropriate in-

direct (F&A) cost accounts if the non- 

Federal entity follows a consistent, eq-

uitable procedure in this respect. Out-

bound freight, if reimbursable under 

the terms and conditions of the Federal 

award, should be treated as a direct 

cost. 

§ 200.474 Travel costs. 

(a) General. Travel costs are the ex-

penses for transportation, lodging, sub-

sistence, and related items incurred by 

employees who are in travel status on 

official business of the non-Federal en-

tity. Such costs may be charged on an 

actual cost basis, on a per diem or 
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mileage basis in lieu of actual costs in-

curred, or on a combination of the two, 

provided the method used is applied to 

an entire trip and not to selected days 

of the trip, and results in charges con-

sistent with those normally allowed in 

like circumstances in the non-Federal 

entity’s non-federally-funded activities 

and in accordance with non-Federal en-

tity’s written travel reimbursement 

policies. Notwithstanding the provi-

sions of § 200.444 General costs of gov-

ernment, travel costs of officials cov-

ered by that section are allowable with 

the prior written approval of the Fed-

eral awarding agency or pass-through 

entity when they are specifically re-

lated to the Federal award. 

(b) Lodging and subsistence. Costs in-

curred by employees and officers for 

travel, including costs of lodging, other 

subsistence, and incidental expenses, 

must be considered reasonable and oth-

erwise allowable only to the extent 

such costs do not exceed charges nor-

mally allowed by the non-Federal enti-

ty in its regular operations as the re-

sult of the non-Federal entity’s written 

travel policy. In addition, if these costs 

are charged directly to the Federal 

award documentation must justify 

that: 

(1) Participation of the individual is 

necessary to the Federal award; and 

(2) The costs are reasonable and con-

sistent with non-Federal entity’s es-

tablished travel policy. 

(c)(1) Temporary dependent care 

costs (as dependent is defined in 26 

U.S.C. 152) above and beyond regular 

dependent care that directly results 

from travel to conferences is allowable 

provided that: 

(i) The costs are a direct result of the 

individual’s travel for the Federal 

award; 

(ii) The costs are consistent with the 

non-Federal entity’s documented trav-

el policy for all entity travel; and 

(iii) Are only temporary during the 

travel period. 

(2) Travel costs for dependents are 

unallowable, except for travel of dura-

tion of six months or more with prior 

approval of the Federal awarding agen-

cy. See also § 200.432 Conferences. 

(d) In the absence of an acceptable, 

written non-Federal entity policy re-

garding travel costs, the rates and 

amounts established under 5 U.S.C. 

5701–11, (‘‘Travel and Subsistence Ex-

penses; Mileage Allowances’’), or by 

the Administrator of General Services, 

or by the President (or his or her des-

ignee) pursuant to any provisions of 

such subchapter must apply to travel 

under Federal awards (48 CFR 31.205– 

46(a)). 

(e) Commercial air travel. (1) Airfare 

costs in excess of the basic least expen-

sive unrestricted accommodations 

class offered by commercial airlines 

are unallowable except when such ac-

commodations would: 

(i) Require circuitous routing; 

(ii) Require travel during unreason-

able hours; 

(iii) Excessively prolong travel; 

(iv) Result in additional costs that 

would offset the transportation sav-

ings; or 

(v) Offer accommodations not reason-

ably adequate for the traveler’s med-

ical needs. The non-Federal entity 

must justify and document these condi-

tions on a case-by-case basis in order 

for the use of first-class or business- 

class airfare to be allowable in such 

cases. 

(2) Unless a pattern of avoidance is 

detected, the Federal Government will 

generally not question a non-Federal 

entity’s determinations that cus-

tomary standard airfare or other dis-

count airfare is unavailable for specific 

trips if the non-Federal entity can 

demonstrate that such airfare was not 

available in the specific case. 

(f) Air travel by other than commercial 
carrier. Costs of travel by non-Federal 

entity-owned, -leased, or -chartered 

aircraft include the cost of lease, char-

ter, operation (including personnel 

costs), maintenance, depreciation, in-

surance, and other related costs. The 

portion of such costs that exceeds the 

cost of airfare as provided for in para-

graph (d) of this section, is unallow-

able. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.475 Trustees. 

Travel and subsistence costs of trust-

ees (or directors) at IHEs and nonprofit 

organizations are allowable. See also 

§ 200.474 Travel costs. 
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Subpart F—Audit Requirements 

GENERAL 

§ 200.500 Purpose. 
This part sets forth standards for ob-

taining consistency and uniformity 

among Federal agencies for the audit 

of non-Federal entities expending Fed-

eral awards. 

AUDITS 

§ 200.501 Audit requirements. 
(a) Audit required. A non-Federal enti-

ty that expends $750,000 or more during 

the non-Federal entity’s fiscal year in 

Federal awards must have a single or 

program-specific audit conducted for 

that year in accordance with the provi-

sions of this part. 

(b) Single audit. A non-Federal entity 

that expends $750,000 or more during 

the non-Federal entity’s fiscal year in 

Federal awards must have a single 

audit conducted in accordance with 

§ 200.514 Scope of audit except when it 

elects to have a program-specific audit 

conducted in accordance with para-

graph (c) of this section. 

(c) Program-specific audit election. 
When an auditee expends Federal 

awards under only one Federal pro-

gram (excluding R&D) and the Federal 

program’s statutes, regulations, or the 

terms and conditions of the Federal 

award do not require a financial state-

ment audit of the auditee, the auditee 

may elect to have a program-specific 

audit conducted in accordance with 

§ 200.507 Program-specific audits. A pro-

gram-specific audit may not be elected 

for R&D unless all of the Federal 

awards expended were received from 

the same Federal agency, or the same 

Federal agency and the same pass- 

through entity, and that Federal agen-

cy, or pass-through entity in the case 

of a subrecipient, approves in advance 

a program-specific audit. 

(d) Exemption when Federal awards ex-
pended are less than $750,000. A non-Fed-

eral entity that expends less than 

$750,000 during the non-Federal entity’s 

fiscal year in Federal awards is exempt 

from Federal audit requirements for 

that year, except as noted in § 200.503 

Relation to other audit requirements, 

but records must be available for re-

view or audit by appropriate officials 

of the Federal agency, pass-through en-

tity, and Government Accountability 

Office (GAO). 

(e) Federally Funded Research and De-

velopment Centers (FFRDC). Manage-

ment of an auditee that owns or oper-

ates a FFRDC may elect to treat the 

FFRDC as a separate entity for pur-

poses of this part. 

(f) Subrecipients and Contractors. An 

auditee may simultaneously be a re-

cipient, a subrecipient, and a con-

tractor. Federal awards expended as a 

recipient or a subrecipient are subject 

to audit under this part. The payments 

received for goods or services provided 

as a contractor are not Federal awards. 

Section § 200.330 Subrecipient and con-

tractor determinations sets forth the 

considerations in determining whether 

payments constitute a Federal award 

or a payment for goods or services pro-

vided as a contractor. 

(g) Compliance responsibility for con-

tractors. In most cases, the auditee’s 

compliance responsibility for contrac-

tors is only to ensure that the procure-

ment, receipt, and payment for goods 

and services comply with Federal stat-

utes, regulations, and the terms and 

conditions of Federal awards. Federal 

award compliance requirements nor-

mally do not pass through to contrac-

tors. However, the auditee is respon-

sible for ensuring compliance for pro-

curement transactions which are struc-

tured such that the contractor is re-

sponsible for program compliance or 

the contractor’s records must be re-

viewed to determine program compli-

ance. Also, when these procurement 

transactions relate to a major pro-

gram, the scope of the audit must in-

clude determining whether these trans-

actions are in compliance with Federal 

statutes, regulations, and the terms 

and conditions of Federal awards. 

(h) For-profit subrecipient. Since this 

part does not apply to for-profit sub-

recipients, the pass-through entity is 

responsible for establishing require-

ments, as necessary, to ensure compli-

ance by for-profit subrecipients. The 

agreement with the for-profit sub-

recipient must describe applicable 

compliance requirements and the for- 
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profit subrecipient’s compliance re-
sponsibility. Methods to ensure compli-
ance for Federal awards made to for- 
profit subrecipients may include pre- 
award audits, monitoring during the 
agreement, and post-award audits. See 
also § 200.331 Requirements for pass- 
through entities. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.502 Basis for determining Fed-
eral awards expended. 

(a) Determining Federal awards ex-
pended. The determination of when a 
Federal award is expended must be 
based on when the activity related to 
the Federal award occurs. Generally, 
the activity pertains to events that re-

quire the non-Federal entity to comply 

with Federal statutes, regulations, and 

the terms and conditions of Federal 

awards, such as: expenditure/expense 

transactions associated with awards in-

cluding grants, cost-reimbursement 

contracts under the FAR, compacts 

with Indian Tribes, cooperative agree-

ments, and direct appropriations; the 

disbursement of funds to subrecipients; 

the use of loan proceeds under loan and 

loan guarantee programs; the receipt of 

property; the receipt of surplus prop-

erty; the receipt or use of program in-

come; the distribution or use of food 

commodities; the disbursement of 

amounts entitling the non-Federal en-

tity to an interest subsidy; and the pe-

riod when insurance is in force. 
(b) Loan and loan guarantees (loans). 

Since the Federal Government is at 

risk for loans until the debt is repaid, 

the following guidelines must be used 

to calculate the value of Federal 

awards expended under loan programs, 

except as noted in paragraphs (c) and 

(d) of this section: 
(1) Value of new loans made or re-

ceived during the audit period; plus 
(2) Beginning of the audit period bal-

ance of loans from previous years for 

which the Federal Government imposes 

continuing compliance requirements; 

plus 
(3) Any interest subsidy, cash, or ad-

ministrative cost allowance received. 
(c) Loan and loan guarantees (loans) at 

IHEs. When loans are made to students 

of an IHE but the IHE does not make 

the loans, then only the value of loans 

made during the audit period must be 

considered Federal awards expended in 

that audit period. The balance of loans 

for previous audit periods is not in-

cluded as Federal awards expended be-

cause the lender accounts for the prior 

balances. 

(d) Prior loan and loan guarantees 
(loans). Loans, the proceeds of which 

were received and expended in prior 

years, are not considered Federal 

awards expended under this part when 

the Federal statutes, regulations, and 

the terms and conditions of Federal 

awards pertaining to such loans impose 

no continuing compliance require-

ments other than to repay the loans. 

(e) Endowment funds. The cumulative 

balance of Federal awards for endow-

ment funds that are federally re-

stricted are considered Federal awards 

expended in each audit period in which 

the funds are still restricted. 

(f) Free rent. Free rent received by 

itself is not considered a Federal award 

expended under this part. However, free 

rent received as part of a Federal 

award to carry out a Federal program 

must be included in determining Fed-

eral awards expended and subject to 

audit under this part. 

(g) Valuing non-cash assistance. Fed-

eral non-cash assistance, such as free 

rent, food commodities, donated prop-

erty, or donated surplus property, must 

be valued at fair market value at the 

time of receipt or the assessed value 

provided by the Federal agency. 

(h) Medicare. Medicare payments to a 

non-Federal entity for providing pa-

tient care services to Medicare-eligible 

individuals are not considered Federal 

awards expended under this part. 

(i) Medicaid. Medicaid payments to a 

subrecipient for providing patient care 

services to Medicaid-eligible individ-

uals are not considered Federal awards 

expended under this part unless a state 

requires the funds to be treated as Fed-

eral awards expended because reim-

bursement is on a cost-reimbursement 

basis. 

(j) Certain loans provided by the Na-
tional Credit Union Administration. For 

purposes of this part, loans made from 

the National Credit Union Share Insur-

ance Fund and the Central Liquidity 

Facility that are funded by contribu-

tions from insured non-Federal entities 
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are not considered Federal awards ex-

pended. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.503 Relation to other audit re-
quirements. 

(a) An audit conducted in accordance 

with this part must be in lieu of any fi-

nancial audit of Federal awards which 

a non-Federal entity is required to un-

dergo under any other Federal statute 

or regulation. To the extent that such 

audit provides a Federal agency with 

the information it requires to carry 

out its responsibilities under Federal 

statute or regulation, a Federal agency 

must rely upon and use that informa-

tion. 

(b) Notwithstanding subsection (a), a 

Federal agency, Inspectors General, or 

GAO may conduct or arrange for addi-

tional audits which are necessary to 

carry out its responsibilities under 

Federal statute or regulation. The pro-

visions of this part do not authorize 

any non-Federal entity to constrain, in 

any manner, such Federal agency from 

carrying out or arranging for such ad-

ditional audits, except that the Federal 

agency must plan such audits to not be 

duplicative of other audits of Federal 

awards. Prior to commencing such an 

audit, the Federal agency or pass- 

through entity must review the FAC 

for recent audits submitted by the non- 

Federal entity, and to the extent such 

audits meet a Federal agency or pass- 

through entity’s needs, the Federal 

agency or pass-through entity must 

rely upon and use such audits. Any ad-

ditional audits must be planned and 

performed in such a way as to build 

upon work performed, including the 

audit documentation, sampling, and 

testing already performed, by other 

auditors. 

(c) The provisions of this part do not 

limit the authority of Federal agencies 

to conduct, or arrange for the conduct 

of, audits and evaluations of Federal 

awards, nor limit the authority of any 

Federal agency Inspector General or 

other Federal official. For example, re-

quirements that may be applicable 

under the FAR or CAS and the terms 

and conditions of a cost-reimbursement 

contract may include additional appli-

cable audits to be conducted or ar-

ranged for by Federal agencies. 

(d) Federal agency to pay for addi-

tional audits. A Federal agency that 

conducts or arranges for additional au-

dits must, consistent with other appli-

cable Federal statutes and regulations, 

arrange for funding the full cost of 

such additional audits. 

(e) Request for a program to be au-

dited as a major program. A Federal 

awarding agency may request that an 

auditee have a particular Federal pro-

gram audited as a major program in 

lieu of the Federal awarding agency 

conducting or arranging for the addi-

tional audits. To allow for planning, 

such requests should be made at least 

180 calendar days prior to the end of 

the fiscal year to be audited. The 

auditee, after consultation with its 

auditor, should promptly respond to 

such a request by informing the Fed-

eral awarding agency whether the pro-

gram would otherwise be audited as a 

major program using the risk-based 

audit approach described in § 200.518 

Major program determination and, if 

not, the estimated incremental cost. 

The Federal awarding agency must 

then promptly confirm to the auditee 

whether it wants the program audited 

as a major program. If the program is 

to be audited as a major program based 

upon this Federal awarding agency re-

quest, and the Federal awarding agen-

cy agrees to pay the full incremental 

costs, then the auditee must have the 

program audited as a major program. A 

pass-through entity may use the provi-

sions of this paragraph for a sub-

recipient. 

§ 200.504 Frequency of audits. 

Except for the provisions for biennial 

audits provided in paragraphs (a) and 

(b) of this section, audits required by 

this part must be performed annually. 

Any biennial audit must cover both 

years within the biennial period. 

(a) A state, local government, or In-

dian tribe that is required by constitu-

tion or statute, in effect on January 1, 

1987, to undergo its audits less fre-

quently than annually, is permitted to 

undergo its audits pursuant to this 

part biennially. This requirement must 

still be in effect for the biennial period. 
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(b) Any nonprofit organization that 

had biennial audits for all biennial pe-

riods ending between July 1, 1992, and 

January 1, 1995, is permitted to under-

go its audits pursuant to this part bi-

ennially. 

§ 200.505 Sanctions. 

In cases of continued inability or un-

willingness to have an audit conducted 

in accordance with this part, Federal 

agencies and pass-through entities 

must take appropriate action as pro-

vided in § 200.338 Remedies for non-

compliance. 

§ 200.506 Audit costs. 

See § 200.425 Audit services. 

§ 200.507 Program-specific audits. 

(a) Program-specific audit guide avail-
able. In many cases, a program-specific 

audit guide will be available to provide 

specific guidance to the auditor with 

respect to internal controls, compli-

ance requirements, suggested audit 

procedures, and audit reporting re-

quirements. A listing of current pro-

gram-specific audit guides can be found 

in the compliance supplement begin-

ning with the 2014 supplement includ-

ing Federal awarding agency contact 

information and a Web site where a 

copy of the guide can be obtained. 

When a current program-specific audit 

guide is available, the auditor must 

follow GAGAS and the guide when per-

forming a program-specific audit. 

(b) Program-specific audit guide not 
available. (1) When a current program- 

specific audit guide is not available, 

the auditee and auditor must have ba-

sically the same responsibilities for the 

Federal program as they would have 

for an audit of a major program in a 

single audit. 

(2) The auditee must prepare the fi-

nancial statement(s) for the Federal 

program that includes, at a minimum, 

a schedule of expenditures of Federal 

awards for the program and notes that 

describe the significant accounting 

policies used in preparing the schedule, 

a summary schedule of prior audit find-

ings consistent with the requirements 

of § 200.511 Audit findings follow-up, 

paragraph (b), and a corrective action 

plan consistent with the requirements 

of § 200.511 Audit findings follow-up, 

paragraph (c). 

(3) The auditor must: 

(i) Perform an audit of the financial 

statement(s) for the Federal program 

in accordance with GAGAS; 

(ii) Obtain an understanding of inter-

nal controls and perform tests of inter-

nal controls over the Federal program 

consistent with the requirements of 

§ 200.514 Scope of audit, paragraph (c) 

for a major program; 

(iii) Perform procedures to determine 

whether the auditee has complied with 

Federal statutes, regulations, and the 

terms and conditions of Federal awards 

that could have a direct and material 

effect on the Federal program con-

sistent with the requirements of 

§ 200.514 Scope of audit, paragraph (d) 

for a major program; 

(iv) Follow up on prior audit findings, 

perform procedures to assess the rea-

sonableness of the summary schedule 

of prior audit findings prepared by the 

auditee in accordance with the require-

ments of § 200.511 Audit findings follow- 

up, and report, as a current year audit 

finding, when the auditor concludes 

that the summary schedule of prior 

audit findings materially misrepre-

sents the status of any prior audit find-

ing; and 

(v) Report any audit findings con-

sistent with the requirements of 

§ 200.516 Audit findings. 

(4) The auditor’s report(s) may be in 

the form of either combined or sepa-

rate reports and may be organized dif-

ferently from the manner presented in 

this section. The auditor’s report(s) 

must state that the audit was con-

ducted in accordance with this part 

and include the following: 

(i) An opinion (or disclaimer of opin-

ion) as to whether the financial state-

ment(s) of the Federal program is pre-

sented fairly in all material respects in 

accordance with the stated accounting 

policies; 

(ii) A report on internal control re-

lated to the Federal program, which 

must describe the scope of testing of 

internal control and the results of the 

tests; 

(iii) A report on compliance which in-

cludes an opinion (or disclaimer of 

opinion) as to whether the auditee 

complied with laws, regulations, and 
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the terms and conditions of Federal 

awards which could have a direct and 

material effect on the Federal pro-

gram; and 

(iv) A schedule of findings and ques-

tioned costs for the Federal program 

that includes a summary of the audi-

tor’s results relative to the Federal 

program in a format consistent with 

§ 200.515 Audit reporting, paragraph 

(d)(1) and findings and questioned costs 

consistent with the requirements of 

§ 200.515 Audit reporting, paragraph 

(d)(3). 

(c) Report submission for program-spe-

cific audits. (1) The audit must be com-

pleted and the reporting required by 

paragraph (c)(2) or (c)(3) of this section 

submitted within the earlier of 30 cal-

endar days after receipt of the audi-

tor’s report(s), or nine months after 

the end of the audit period, unless a 

different period is specified in a pro-

gram-specific audit guide. Unless re-

stricted by Federal law or regulation, 

the auditee must make report copies 

available for public inspection. 

Auditees and auditors must ensure 

that their respective parts of the re-

porting package do not include pro-

tected personally identifiable informa-

tion. 

(2) When a program-specific audit 

guide is available, the auditee must 

electronically submit to the FAC the 

data collection form prepared in ac-

cordance with § 200.512 Report submis-

sion, paragraph (b), as applicable to a 

program-specific audit, and the report-

ing required by the program-specific 

audit guide. 

(3) When a program-specific audit 

guide is not available, the reporting 

package for a program-specific audit 

must consist of the financial state-

ment(s) of the Federal program, a sum-

mary schedule of prior audit findings, 

and a corrective action plan as de-

scribed in paragraph (b)(2) of this sec-

tion, and the auditor’s report(s) de-

scribed in paragraph (b)(4) of this sec-

tion. The data collection form prepared 

in accordance with § 200.512 Report sub-

mission, paragraph (b), as applicable to 

a program-specific audit, and one copy 

of this reporting package must be elec-

tronically submitted to the FAC. 

(d) Other sections of this part may 

apply. Program-specific audits are sub-

ject to: 

(1) 200.500 Purpose through 200.503 Re-

lation to other audit requirements, 

paragraph (d); 

(2) 200.504 Frequency of audits 

through 200.506 Audit costs; 

(3) 200.508 Auditee responsibilities 

through 200.509 Auditor selection; 

(4) 200.511 Audit findings follow-up; 

(5) 200.512 Report submission, para-

graphs (e) through (h); 

(6) 200.513 Responsibilities; 

(7) 200.516 Audit findings through 

200.517 Audit documentation; 

(8) 200.521 Management decision, and 

(9) Other referenced provisions of this 

part unless contrary to the provisions 

of this section, a program-specific 

audit guide, or program statutes and 

regulations. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

AUDITEES 

§ 200.508 Auditee responsibilities. 

The auditee must: 

(a) Procure or otherwise arrange for 

the audit required by this part in ac-

cordance with § 200.509 Auditor selec-

tion, and ensure it is properly per-

formed and submitted when due in ac-

cordance with § 200.512 Report submis-

sion. 

(b) Prepare appropriate financial 

statements, including the schedule of 

expenditures of Federal awards in ac-

cordance with § 200.510 Financial state-

ments. 

(c) Promptly follow up and take cor-

rective action on audit findings, in-

cluding preparation of a summary 

schedule of prior audit findings and a 

corrective action plan in accordance 

with § 200.511 Audit findings follow-up, 

paragraph (b) and § 200.511 Audit find-

ings follow-up, paragraph (c), respec-

tively. 

(d) Provide the auditor with access to 

personnel, accounts, books, records, 

supporting documentation, and other 

information as needed for the auditor 

to perform the audit required by this 

part. 
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§ 200.509 Auditor selection. 
(a) Auditor procurement. In procuring 

audit services, the auditee must follow 
the procurement standards prescribed 
by the Procurement Standards in 
§§ 200.317 Procurement by states 
through 20.326 Contract provisions of 
Subpart D- Post Federal Award Re-
quirements of this part or the FAR (48 
CFR part 42), as applicable. When pro-
curing audit services, the objective is 
to obtain high-quality audits. In re-
questing proposals for audit services, 
the objectives and scope of the audit 
must be made clear and the non-Fed-
eral entity must request a copy of the 
audit organization’s peer review report 
which the auditor is required to pro-
vide under GAGAS. Factors to be con-
sidered in evaluating each proposal for 
audit services include the responsive-
ness to the request for proposal, rel-
evant experience, availability of staff 
with professional qualifications and 
technical abilities, the results of peer 
and external quality control reviews, 
and price. Whenever possible, the 
auditee must make positive efforts to 
utilize small businesses, minority- 
owned firms, and women’s business en-
terprises, in procuring audit services as 
stated in § 200.321 Contracting with 
small and minority businesses, wom-
en’s business enterprises, and labor 
surplus area firms, or the FAR (48 CFR 
part 42), as applicable. 

(b) Restriction on auditor preparing in-
direct cost proposals. An auditor who 
prepares the indirect cost proposal or 
cost allocation plan may not also be se-
lected to perform the audit required by 
this part when the indirect costs recov-
ered by the auditee during the prior 

year exceeded $1 million. This restric-

tion applies to the base year used in 

the preparation of the indirect cost 

proposal or cost allocation plan and 

any subsequent years in which the re-

sulting indirect cost agreement or cost 

allocation plan is used to recover costs. 
(c) Use of Federal auditors. Federal 

auditors may perform all or part of the 

work required under this part if they 

comply fully with the requirements of 

this part. 

§ 200.510 Financial statements. 
(a) Financial statements. The auditee 

must prepare financial statements that 

reflect its financial position, results of 

operations or changes in net assets, 

and, where appropriate, cash flows for 

the fiscal year audited. The financial 

statements must be for the same orga-

nizational unit and fiscal year that is 

chosen to meet the requirements of 

this part. However, non-Federal entity- 

wide financial statements may also in-

clude departments, agencies, and other 

organizational units that have separate 

audits in accordance with § 200.514 

Scope of audit, paragraph (a) and pre-

pare separate financial statements. 

(b) Schedule of expenditures of Federal 
awards. The auditee must also prepare 

a schedule of expenditures of Federal 

awards for the period covered by the 

auditee’s financial statements which 

must include the total Federal awards 

expended as determined in accordance 

with § 200.502 Basis for determining 

Federal awards expended. While not re-

quired, the auditee may choose to pro-

vide information requested by Federal 

awarding agencies and pass-through 

entities to make the schedule easier to 

use. For example, when a Federal pro-

gram has multiple Federal award 

years, the auditee may list the amount 

of Federal awards expended for each 

Federal award year separately. At a 

minimum, the schedule must: 

(1) List individual Federal programs 

by Federal agency. For a cluster of pro-

grams, provide the cluster name, list 

individual Federal programs within the 

cluster of programs, and provide the 

applicable Federal agency name. For 

R&D, total Federal awards expended 

must be shown either by individual 

Federal award or by Federal agency 

and major subdivision within the Fed-

eral agency. For example, the National 

Institutes of Health is a major subdivi-

sion in the Department of Health and 

Human Services. 

(2) For Federal awards received as a 

subrecipient, the name of the pass- 

through entity and identifying number 

assigned by the pass-through entity 

must be included. 

(3) Provide total Federal awards ex-

pended for each individual Federal pro-

gram and the CFDA number or other 

identifying number when the CFDA in-

formation is not available. For a clus-

ter of programs also provide the total 

for the cluster. 
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(4) Include the total amount provided 

to subrecipients from each Federal pro-

gram. 

(5) For loan or loan guarantee pro-

grams described in § 200.502 Basis for 

determining Federal awards expended, 

paragraph (b), identify in the notes to 

the schedule the balances outstanding 

at the end of the audit period. This is 

in addition to including the total Fed-

eral awards expended for loan or loan 

guarantee programs in the schedule. 

(6) Include notes that describe that 

significant accounting policies used in 

preparing the schedule, and note 

whether or not the auditee elected to 

use the 10% de minimis cost rate as 

covered in § 200.414 Indirect (F&A) 

costs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.511 Audit findings follow-up. 

(a) General. The auditee is responsible 

for follow-up and corrective action on 

all audit findings. As part of this re-

sponsibility, the auditee must prepare 

a summary schedule of prior audit find-

ings. The auditee must also prepare a 

corrective action plan for current year 

audit findings. The summary schedule 

of prior audit findings and the correc-

tive action plan must include the ref-

erence numbers the auditor assigns to 

audit findings under § 200.516 Audit 

findings, paragraph (c). Since the sum-

mary schedule may include audit find-

ings from multiple years, it must in-

clude the fiscal year in which the find-

ing initially occurred. The corrective 

action plan and summary schedule of 

prior audit findings must include find-

ings relating to the financial state-

ments which are required to be re-

ported in accordance with GAGAS. 

(b) Summary schedule of prior audit 
findings. The summary schedule of 

prior audit findings must report the 

status of all audit findings included in 

the prior audit’s schedule of findings 

and questioned costs. The summary 

schedule must also include audit find-

ings reported in the prior audit’s sum-

mary schedule of prior audit findings 

except audit findings listed as cor-

rected in accordance with paragraph 

(b)(1) of this section, or no longer valid 

or not warranting further action in ac-

cordance with paragraph (b)(3) of this 

section. 
(1) When audit findings were fully 

corrected, the summary schedule need 

only list the audit findings and state 

that corrective action was taken. 
(2) When audit findings were not cor-

rected or were only partially corrected, 

the summary schedule must describe 

the reasons for the finding’s recurrence 

and planned corrective action, and any 

partial corrective action taken. When 

corrective action taken is significantly 

different from corrective action pre-

viously reported in a corrective action 

plan or in the Federal agency’s or pass- 

through entity’s management decision, 

the summary schedule must provide an 

explanation. 
(3) When the auditee believes the 

audit findings are no longer valid or do 

not warrant further action, the reasons 

for this position must be described in 

the summary schedule. A valid reason 

for considering an audit finding as not 

warranting further action is that all of 

the following have occurred: 
(i) Two years have passed since the 

audit report in which the finding oc-

curred was submitted to the FAC; 
(ii) The Federal agency or pass- 

through entity is not currently fol-

lowing up with the auditee on the audit 

finding; and 
(iii) A management decision was not 

issued. 
(c) Corrective action plan. At the com-

pletion of the audit, the auditee must 

prepare, in a document separate from 

the auditor’s findings described in 

§ 200.516 Audit findings, a corrective ac-

tion plan to address each audit finding 

included in the current year auditor’s 

reports. The corrective action plan 

must provide the name(s) of the con-

tact person(s) responsible for correc-

tive action, the corrective action 

planned, and the anticipated comple-

tion date. If the auditee does not agree 

with the audit findings or believes cor-

rective action is not required, then the 

corrective action plan must include an 

explanation and specific reasons. 

§ 200.512 Report submission. 
(a) General. (1) The audit must be 

completed and the data collection form 

described in paragraph (b) of this sec-

tion and reporting package described in 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00195 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



184 

2 CFR Ch. II (1–1–18 Edition) § 200.512 

paragraph (c) of this section must be 

submitted within the earlier of 30 cal-

endar days after receipt of the audi-

tor’s report(s), or nine months after 

the end of the audit period. If the due 

date falls on a Saturday, Sunday, or 

Federal holiday, the reporting package 

is due the next business day. 

(2) Unless restricted by Federal stat-

utes or regulations, the auditee must 

make copies available for public in-

spection. Auditees and auditors must 

ensure that their respective parts of 

the reporting package do not include 

protected personally identifiable infor-

mation. 

(b) Data Collection. The FAC is the re-

pository of record for Subpart F—Audit 

Requirements of this part reporting 

packages and the data collection form. 

All Federal agencies, pass-through en-

tities and others interested in a report-

ing package and data collection form 

must obtain it by accessing the FAC. 

(1) The auditee must submit required 

data elements described in Appendix X 

to Part 200—Data Collection Form 

(Form SF–SAC), which state whether 

the audit was completed in accordance 

with this part and provides informa-

tion about the auditee, its Federal pro-

grams, and the results of the audit. 

The data must include information 

available from the audit required by 

this part that is necessary for Federal 

agencies to use the audit to ensure in-

tegrity for Federal programs. The data 

elements and format must be approved 

by OMB, available from the FAC, and 

include collections of information from 

the reporting package described in 

paragraph (c) of this section. A senior 

level representative of the auditee 

(e.g., state controller, director of fi-

nance, chief executive officer, or chief 

financial officer) must sign a state-

ment to be included as part of the data 

collection that says that the auditee 

complied with the requirements of this 

part, the data were prepared in accord-

ance with this part (and the instruc-

tions accompanying the form), the re-

porting package does not include pro-

tected personally identifiable informa-

tion, the information included in its 

entirety is accurate and complete, and 

that the FAC is authorized to make the 

reporting package and the form pub-

licly available on a Web site. 

(2) Exception for Indian Tribes and 
Tribal Organizations. An auditee that is 

an Indian tribe or a tribal organization 

(as defined in the Indian Self-Deter-

mination, Education and Assistance 

Act (ISDEAA), 25 U.S.C. 450b(l)) may 

opt not to authorize the FAC to make 

the reporting package publicly avail-

able on a Web site, by excluding the au-

thorization for the FAC publication in 

the statement described in paragraph 

(b)(1) of this section. If this option is 

exercised, the auditee becomes respon-

sible for submitting the reporting 

package directly to any pass-through 

entities through which it has received 

a Federal award and to pass-through 

entities for which the summary sched-

ule of prior audit findings reported the 

status of any findings related to Fed-

eral awards that the pass-through enti-

ty provided. Unless restricted by Fed-

eral statute or regulation, if the 

auditee opts not to authorize publica-

tion, it must make copies of the report-

ing package available for public inspec-

tion. 

(3) Using the information included in 

the reporting package described in 

paragraph (c) of this section, the audi-

tor must complete the applicable data 

elements of the data collection form. 

The auditor must sign a statement to 

be included as part of the data collec-

tion form that indicates, at a min-

imum, the source of the information 

included in the form, the auditor’s re-

sponsibility for the information, that 

the form is not a substitute for the re-

porting package described in paragraph 

(c) of this section, and that the content 

of the form is limited to the collection 

of information prescribed by OMB. 

(c) Reporting package. The reporting 

package must include the: 

(1) Financial statements and sched-

ule of expenditures of Federal awards 

discussed in § 200.510 Financial state-

ments, paragraphs (a) and (b), respec-

tively; 

(2) Summary schedule of prior audit 

findings discussed in § 200.511 Audit 

findings follow-up, paragraph (b); 

(3) Auditor’s report(s) discussed in 

§ 200.515 Audit reporting; and 

(4) Corrective action plan discussed 

in § 200.511 Audit findings follow-up, 

paragraph (c). 
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(d) Submission to FAC. The auditee 
must electronically submit to the FAC 
the data collection form described in 

paragraph (b) of this section and the 

reporting package described in para-

graph (c) of this section. 
(e) Requests for management letters 

issued by the auditor. In response to re-

quests by a Federal agency or pass- 

through entity, auditees must submit a 

copy of any management letters issued 

by the auditor. 
(f) Report retention requirements. 

Auditees must keep one copy of the 

data collection form described in para-

graph (b) of this section and one copy 

of the reporting package described in 

paragraph (c) of this section on file for 

three years from the date of submis-

sion to the FAC. 
(g) FAC responsibilities. The FAC must 

make available the reporting packages 

received in accordance with paragraph 

(c) of this section and § 200.507 Pro-

gram-specific audits, paragraph (c) to 

the public, except for Indian tribes ex-

ercising the option in (b)(2) of this sec-

tion, and maintain a data base of com-

pleted audits, provide appropriate in-

formation to Federal agencies, and fol-

low up with known auditees that have 

not submitted the required data collec-

tion forms and reporting packages. 
(h) Electronic filing. Nothing in this 

part must preclude electronic submis-

sions to the FAC in such manner as 

may be approved by OMB. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

FEDERAL AGENCIES 

§ 200.513 Responsibilities. 
(a)(1) Cognizant agency for audit re-

sponsibilities. A non-Federal entity ex-

pending more than $50 million a year in 

Federal awards must have a cognizant 

agency for audit. The designated cog-

nizant agency for audit must be the 

Federal awarding agency that provides 

the predominant amount of direct 

funding to a non-Federal entity unless 

OMB designates a specific cognizant 

agency for audit. 
(2) To provide for continuity of cog-

nizance, the determination of the pre-

dominant amount of direct funding 

must be based upon direct Federal 

awards expended in the non-Federal en-

tity’s fiscal years ending in 2009, 2014, 

2019 and every fifth year thereafter. 

For example, audit cognizance for peri-

ods ending in 2011 through 2015 will be 

determined based on Federal awards 

expended in 2009. 

(3) Notwithstanding the manner in 

which audit cognizance is determined, 

a Federal awarding agency with cog-

nizance for an auditee may reassign 

cognizance to another Federal award-

ing agency that provides substantial 

funding and agrees to be the cognizant 

agency for audit. Within 30 calendar 

days after any reassignment, both the 

old and the new cognizant agency for 

audit must provide notice of the 

change to the FAC, the auditee, and, if 

known, the auditor. The cognizant 

agency for audit must: 

(i) Provide technical audit advice and 

liaison assistance to auditees and audi-

tors. 

(ii) Obtain or conduct quality control 

reviews on selected audits made by 

non-Federal auditors, and provide the 

results to other interested organiza-

tions. Cooperate and provide support to 

the Federal agency designated by OMB 

to lead a governmentwide project to 

determine the quality of single audits 

by providing a statistically reliable es-

timate of the extent that single audits 

conform to applicable requirements, 

standards, and procedures; and to make 

recommendations to address noted 

audit quality issues, including rec-

ommendations for any changes to ap-

plicable requirements, standards and 

procedures indicated by the results of 

the project. This governmentwide audit 

quality project must be performed once 

every 6 years beginning in 2018 or at 

such other interval as determined by 

OMB, and the results must be public. 

(iii) Promptly inform other affected 

Federal agencies and appropriate Fed-

eral law enforcement officials of any 

direct reporting by the auditee or its 

auditor required by GAGAS or statutes 

and regulations. 

(iv) Advise the community of inde-

pendent auditors of any noteworthy or 

important factual trends related to the 

quality of audits stemming from qual-

ity control reviews. Significant prob-

lems or quality issues consistently 

identified through quality control re-

views of audit reports must be referred 
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to appropriate state licensing agencies 

and professional bodies. 

(v) Advise the auditor, Federal 

awarding agencies, and, where appro-

priate, the auditee of any deficiencies 

found in the audits when the defi-

ciencies require corrective action by 

the auditor. When advised of defi-

ciencies, the auditee must work with 

the auditor to take corrective action. 

If corrective action is not taken, the 

cognizant agency for audit must notify 

the auditor, the auditee, and applicable 

Federal awarding agencies and pass- 

through entities of the facts and make 

recommendations for follow-up action. 

Major inadequacies or repetitive sub-

standard performance by auditors must 

be referred to appropriate state licens-

ing agencies and professional bodies for 

disciplinary action. 

(vi) Coordinate, to the extent prac-

tical, audits or reviews made by or for 

Federal agencies that are in addition 

to the audits made pursuant to this 

part, so that the additional audits or 

reviews build upon rather than dupli-

cate audits performed in accordance 

with this part. 

(vii) Coordinate a management deci-

sion for cross-cutting audit findings (as 

defined in § 200.30 Cross-cutting audit 

finding) that affect the Federal pro-

grams of more than one agency when 

requested by any Federal awarding 

agency whose awards are included in 

the audit finding of the auditee. 

(viii) Coordinate the audit work and 

reporting responsibilities among audi-

tors to achieve the most cost-effective 

audit. 

(ix) Provide advice to auditees as to 

how to handle changes in fiscal years. 

(b) Oversight agency for audit re-

sponsibilities. An auditee who does not 

have a designated cognizant agency for 

audit will be under the general over-

sight of the Federal agency determined 

in accordance with § 200.73 Oversight 

agency for audit. A Federal agency 

with oversight for an auditee may reas-

sign oversight to another Federal agen-

cy that agrees to be the oversight 

agency for audit. Within 30 calendar 

days after any reassignment, both the 

old and the new oversight agency for 

audit must provide notice of the 

change to the FAC, the auditee, and, if 

known, the auditor. The oversight 

agency for audit: 

(1) Must provide technical advice to 

auditees and auditors as requested. 

(2) May assume all or some of the re-

sponsibilities normally performed by a 

cognizant agency for audit. 

(c) Federal awarding agency respon-

sibilities. The Federal awarding agency 

must perform the following for the 

Federal awards it makes (See also the 

requirements of § 200.210 Information 

contained in a Federal award): 

(1) Ensure that audits are completed 

and reports are received in a timely 

manner and in accordance with the re-

quirements of this part. 

(2) Provide technical advice and 

counsel to auditees and auditors as re-

quested. 

(3) Follow-up on audit findings to en-

sure that the recipient takes appro-

priate and timely corrective action. As 

part of audit follow-up, the Federal 

awarding agency must: 

(i) Issue a management decision as 

prescribed in § 200.521 Management de-

cision; 

(ii) Monitor the recipient taking ap-

propriate and timely corrective action; 

(iii) Use cooperative audit resolution 

mechanisms (see § 200.25 Cooperative 

audit resolution) to improve Federal 

program outcomes through better 

audit resolution, follow-up, and correc-

tive action; and 

(iv) Develop a baseline, metrics, and 

targets to track, over time, the effec-

tiveness of the Federal agency’s proc-

ess to follow-up on audit findings and 

on the effectiveness of Single Audits in 

improving non-Federal entity account-

ability and their use by Federal award-

ing agencies in making award deci-

sions. 

(4) Provide OMB annual updates to 

the compliance supplement and work 

with OMB to ensure that the compli-

ance supplement focuses the auditor to 

test the compliance requirements most 

likely to cause improper payments, 

fraud, waste, abuse or generate audit 

finding for which the Federal awarding 

agency will take sanctions. 

(5) Provide OMB with the name of a 

single audit accountable official from 

among the senior policy officials of the 

Federal awarding agency who must be: 
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(i) Responsible for ensuring that the 

agency fulfills all the requirements of 

paragraph (c) of this section and effec-

tively uses the single audit process to 

reduce improper payments and improve 

Federal program outcomes. 

(ii) Held accountable to improve the 

effectiveness of the single audit process 

based upon metrics as described in 

paragraph (c)(3)(iv) of this section. 

(iii) Responsible for designating the 

Federal agency’s key management sin-

gle audit liaison. 

(6) Provide OMB with the name of a 

key management single audit liaison 

who must: 

(i) Serve as the Federal awarding 

agency’s management point of contact 

for the single audit process both within 

and outside the Federal Government. 

(ii) Promote interagency coordina-

tion, consistency, and sharing in areas 

such as coordinating audit follow-up; 

identifying higher-risk non-Federal en-

tities; providing input on single audit 

and follow-up policy; enhancing the 

utility of the FAC; and studying ways 

to use single audit results to improve 

Federal award accountability and best 

practices. 

(iii) Oversee training for the Federal 

awarding agency’s program manage-

ment personnel related to the single 

audit process. 

(iv) Promote the Federal awarding 

agency’s use of cooperative audit reso-

lution mechanisms. 

(v) Coordinate the Federal awarding 

agency’s activities to ensure appro-

priate and timely follow-up and correc-

tive action on audit findings. 

(vi) Organize the Federal cognizant 

agency for audit’s follow-up on cross- 

cutting audit findings that affect the 

Federal programs of more than one 

Federal awarding agency. 

(vii) Ensure the Federal awarding 

agency provides annual updates of the 

compliance supplement to OMB. 

(viii) Support the Federal awarding 

agency’s single audit accountable offi-

cial’s mission. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

AUDITORS 

§ 200.514 Scope of audit. 
(a) General. The audit must be con-

ducted in accordance with GAGAS. The 

audit must cover the entire operations 

of the auditee, or, at the option of the 

auditee, such audit must include a se-

ries of audits that cover departments, 

agencies, and other organizational 

units that expended or otherwise ad-

ministered Federal awards during such 

audit period, provided that each such 

audit must encompass the financial 

statements and schedule of expendi-

tures of Federal awards for each such 

department, agency, and other organi-

zational unit, which must be consid-

ered to be a non-Federal entity. The fi-

nancial statements and schedule of ex-

penditures of Federal awards must be 

for the same audit period. 
(b) Financial statements. The auditor 

must determine whether the financial 

statements of the auditee are presented 

fairly in all material respects in ac-

cordance with generally accepted ac-

counting principles. The auditor must 

also determine whether the schedule of 

expenditures of Federal awards is stat-

ed fairly in all material respects in re-

lation to the auditee’s financial state-

ments as a whole. 
(c) Internal control. (1) The compli-

ance supplement provides guidance on 

internal controls over Federal pro-

grams based upon the guidance in 

Standards for Internal Control in the 

Federal Government issued by the 

Comptroller General of the United 

States and the Internal Control—Inte-

grated Framework, issued by the Com-

mittee of Sponsoring Organizations of 

the Treadway Commission (COSO). 
(2) In addition to the requirements of 

GAGAS, the auditor must perform pro-

cedures to obtain an understanding of 

internal control over Federal programs 

sufficient to plan the audit to support 

a low assessed level of control risk of 

noncompliance for major programs. 
(3) Except as provided in paragraph 

(c)(4) of this section, the auditor must: 
(i) Plan the testing of internal con-

trol over compliance for major pro-

grams to support a low assessed level 

of control risk for the assertions rel-

evant to the compliance requirements 

for each major program; and 
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(ii) Perform testing of internal con-

trol as planned in paragraph (c)(3)(i) of 

this section. 

(4) When internal control over some 

or all of the compliance requirements 

for a major program are likely to be in-

effective in preventing or detecting 

noncompliance, the planning and per-

forming of testing described in para-

graph (c)(3) of this section are not re-

quired for those compliance require-

ments. However, the auditor must re-

port a significant deficiency or mate-

rial weakness in accordance with 

§ 200.516 Audit findings, assess the re-

lated control risk at the maximum, 

and consider whether additional com-

pliance tests are required because of 

ineffective internal control. 

(d) Compliance. (1) In addition to the 

requirements of GAGAS, the auditor 

must determine whether the auditee 

has complied with Federal statutes, 

regulations, and the terms and condi-

tions of Federal awards that may have 

a direct and material effect on each of 

its major programs. 

(2) The principal compliance require-

ments applicable to most Federal pro-

grams and the compliance require-

ments of the largest Federal programs 

are included in the compliance supple-

ment. 

(3) For the compliance requirements 

related to Federal programs contained 

in the compliance supplement, an audit 

of these compliance requirements will 

meet the requirements of this part. 

Where there have been changes to the 

compliance requirements and the 

changes are not reflected in the com-

pliance supplement, the auditor must 

determine the current compliance re-

quirements and modify the audit proce-

dures accordingly. For those Federal 

programs not covered in the compli-

ance supplement, the auditor must fol-

low the compliance supplement’s guid-

ance for programs not included in the 

supplement. 

(4) The compliance testing must in-

clude tests of transactions and such 

other auditing procedures necessary to 

provide the auditor sufficient appro-

priate audit evidence to support an 

opinion on compliance. 

(e) Audit follow-up. The auditor must 

follow-up on prior audit findings, per-

form procedures to assess the reason-

ableness of the summary schedule of 

prior audit findings prepared by the 

auditee in accordance with § 200.511 

Audit findings follow-up paragraph (b), 

and report, as a current year audit 

finding, when the auditor concludes 

that the summary schedule of prior 

audit findings materially misrepre-

sents the status of any prior audit find-

ing. The auditor must perform audit 

follow-up procedures regardless of 

whether a prior audit finding relates to 

a major program in the current year. 

(f) Data Collection Form. As required 

in § 200.512 Report submission para-

graph (b)(3), the auditor must complete 

and sign specified sections of the data 

collection form. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.515 Audit reporting. 

The auditor’s report(s) may be in the 

form of either combined or separate re-

ports and may be organized differently 

from the manner presented in this sec-

tion. The auditor’s report(s) must state 

that the audit was conducted in ac-

cordance with this part and include the 

following: 

(a) An opinion (or disclaimer of opin-

ion) as to whether the financial state-

ments are presented fairly in all mate-

rial respects in accordance with gen-

erally accepted accounting principles 

and an opinion (or disclaimer of opin-

ion) as to whether the schedule of ex-

penditures of Federal awards is fairly 

stated in all material respects in rela-

tion to the financial statements as a 

whole. 

(b) A report on internal control over 

financial reporting and compliance 

with provisions of laws, regulations, 

contracts, and award agreements, non-

compliance with which could have a 

material effect on the financial state-

ments. This report must describe the 

scope of testing of internal control and 

compliance and the results of the tests, 

and, where applicable, it will refer to 

the separate schedule of findings and 

questioned costs described in para-

graph (d) of this section. 

(c) A report on compliance for each 

major program and a report on internal 

control over compliance. This report 

must describe the scope of testing of 
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internal control over compliance, in-

clude an opinion or disclaimer of opin-

ion as to whether the auditee complied 

with Federal statutes, regulations, and 

the terms and conditions of Federal 

awards which could have a direct and 

material effect on each major program 

and refer to the separate schedule of 

findings and questioned costs described 

in paragraph (d) of this section. 

(d) A schedule of findings and ques-

tioned costs which must include the 

following three components: 

(1) A summary of the auditor’s re-

sults, which must include: 

(i) The type of report the auditor 

issued on whether the financial state-

ments audited were prepared in accord-

ance with GAAP (i.e., unmodified opin-

ion, qualified opinion, adverse opinion, 

or disclaimer of opinion); 

(ii) Where applicable, a statement 

about whether significant deficiencies 

or material weaknesses in internal con-

trol were disclosed by the audit of the 

financial statements; 

(iii) A statement as to whether the 

audit disclosed any noncompliance 

that is material to the financial state-

ments of the auditee; 

(iv) Where applicable, a statement 

about whether significant deficiencies 

or material weaknesses in internal con-

trol over major programs were dis-

closed by the audit; 

(v) The type of report the auditor 

issued on compliance for major pro-

grams (i.e., unmodified opinion, quali-

fied opinion, adverse opinion, or dis-

claimer of opinion); 

(vi) A statement as to whether the 

audit disclosed any audit findings that 

the auditor is required to report under 

§ 200.516 Audit findings paragraph (a); 

(vii) An identification of major pro-

grams by listing each individual major 

program; however in the case of a clus-

ter of programs only the cluster name 

as shown on the Schedule of Expendi-

tures of Federal Awards is required; 

(viii) The dollar threshold used to 

distinguish between Type A and Type B 

programs, as described in § 200.518 

Major program determination para-

graph (b)(1), or (b)(3) when a recalcula-

tion of the Type A threshold is re-

quired for large loan or loan guaran-

tees; and 

(ix) A statement as to whether the 
auditee qualified as a low-risk auditee 
under § 200.520 Criteria for a low-risk 
auditee. 

(2) Findings relating to the financial 
statements which are required to be re-
ported in accordance with GAGAS. 

(3) Findings and questioned costs for 
Federal awards which must include 
audit findings as defined in § 200.516 
Audit findings, paragraph (a). 

(i) Audit findings (e.g., internal con-
trol findings, compliance findings, 
questioned costs, or fraud) that relate 
to the same issue must be presented as 
a single audit finding. Where practical, 
audit findings should be organized by 
Federal agency or pass-through entity. 

(ii) Audit findings that relate to both 
the financial statements and Federal 
awards, as reported under paragraphs 
(d)(2) and (d)(3) of this section, respec-
tively, must be reported in both sec-
tions of the schedule. However, the re-
porting in one section of the schedule 

may be in summary form with a ref-

erence to a detailed reporting in the 

other section of the schedule. 
(e) Nothing in this part precludes 

combining of the audit reporting re-

quired by this section with the report-

ing required by § 200.512 Report submis-

sion, paragraph (b) Data Collection 

when allowed by GAGAS and Appendix 

X to Part 200—Data Collection Form 

(Form SF–SAC). 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.516 Audit findings. 
(a) Audit findings reported. The audi-

tor must report the following as audit 

findings in a schedule of findings and 

questioned costs: 
(1) Significant deficiencies and mate-

rial weaknesses in internal control 

over major programs and significant 

instances of abuse relating to major 

programs. The auditor’s determination 

of whether a deficiency in internal con-

trol is a significant deficiency or mate-

rial weakness for the purpose of report-

ing an audit finding is in relation to a 

type of compliance requirement for a 

major program identified in the Com-

pliance Supplement. 
(2) Material noncompliance with the 

provisions of Federal statutes, regula-

tions, or the terms and conditions of 
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Federal awards related to a major pro-

gram. The auditor’s determination of 

whether a noncompliance with the pro-

visions of Federal statutes, regula-

tions, or the terms and conditions of 

Federal awards is material for the pur-

pose of reporting an audit finding is in 

relation to a type of compliance re-

quirement for a major program identi-

fied in the compliance supplement. 

(3) Known questioned costs that are 

greater than $25,000 for a type of com-

pliance requirement for a major pro-

gram. Known questioned costs are 

those specifically identified by the 

auditor. In evaluating the effect of 

questioned costs on the opinion on 

compliance, the auditor considers the 

best estimate of total costs questioned 

(likely questioned costs), not just the 

questioned costs specifically identified 

(known questioned costs). The auditor 

must also report known questioned 

costs when likely questioned costs are 

greater than $25,000 for a type of com-

pliance requirement for a major pro-

gram. In reporting questioned costs, 

the auditor must include information 

to provide proper perspective for judg-

ing the prevalence and consequences of 

the questioned costs. 

(4) Known questioned costs that are 

greater than $25,000 for a Federal pro-

gram which is not audited as a major 

program. Except for audit follow-up, 

the auditor is not required under this 

part to perform audit procedures for 

such a Federal program; therefore, the 

auditor will normally not find ques-

tioned costs for a program that is not 

audited as a major program. However, 

if the auditor does become aware of 

questioned costs for a Federal program 

that is not audited as a major program 

(e.g., as part of audit follow-up or other 

audit procedures) and the known ques-

tioned costs are greater than $25,000, 

then the auditor must report this as an 

audit finding. 

(5) The circumstances concerning 

why the auditor’s report on compliance 

for each major program is other than 

an unmodified opinion, unless such cir-

cumstances are otherwise reported as 

audit findings in the schedule of find-

ings and questioned costs for Federal 

awards. 

(6) Known or likely fraud affecting a 

Federal award, unless such fraud is 

otherwise reported as an audit finding 

in the schedule of findings and ques-

tioned costs for Federal awards. This 

paragraph does not require the auditor 

to report publicly information which 

could compromise investigative or 

legal proceedings or to make an addi-

tional reporting when the auditor con-

firms that the fraud was reported out-

side the auditor’s reports under the di-

rect reporting requirements of GAGAS. 

(7) Instances where the results of 

audit follow-up procedures disclosed 

that the summary schedule of prior 

audit findings prepared by the auditee 

in accordance with § 200.511 Audit find-

ings follow-up, paragraph (b) materi-

ally misrepresents the status of any 

prior audit finding. 

(b) Audit finding detail and clarity. 
Audit findings must be presented in 

sufficient detail and clarity for the 

auditee to prepare a corrective action 

plan and take corrective action, and 

for Federal agencies and pass-through 

entities to arrive at a management de-

cision. The following specific informa-

tion must be included, as applicable, in 

audit findings: 

(1) Federal program and specific Fed-

eral award identification including the 

CFDA title and number, Federal award 

identification number and year, name 

of Federal agency, and name of the ap-

plicable pass-through entity. When in-

formation, such as the CFDA title and 

number or Federal award identification 

number, is not available, the auditor 

must provide the best information 

available to describe the Federal 

award. 

(2) The criteria or specific require-

ment upon which the audit finding is 

based, including the Federal statutes, 

regulations, or the terms and condi-

tions of the Federal awards. Criteria 

generally identify the required or de-

sired state or expectation with respect 

to the program or operation. Criteria 

provide a context for evaluating evi-

dence and understanding findings. 

(3) The condition found, including 

facts that support the deficiency iden-

tified in the audit finding. 

(4) A statement of cause that identi-

fies the reason or explanation for the 

condition or the factors responsible for 

the difference between the situation 

that exists (condition) and the required 
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or desired state (criteria), which may 

also serve as a basis for recommenda-

tions for corrective action. 
(5) The possible asserted effect to 

provide sufficient information to the 

auditee and Federal agency, or pass- 

through entity in the case of a sub-

recipient, to permit them to determine 

the cause and effect to facilitate 

prompt and proper corrective action. A 

statement of the effect or potential ef-

fect should provide a clear, logical link 

to establish the impact or potential 

impact of the difference between the 

condition and the criteria. 
(6) Identification of questioned costs 

and how they were computed. Known 

questioned costs must be identified by 

applicable CFDA number(s) and appli-

cable Federal award identification 

number(s). 
(7) Information to provide proper per-

spective for judging the prevalence and 

consequences of the audit findings, 

such as whether the audit findings rep-

resent an isolated instance or a sys-

temic problem. Where appropriate, in-

stances identified must be related to 

the universe and the number of cases 

examined and be quantified in terms of 

dollar value. The auditor should report 

whether the sampling was a statis-

tically valid sample. 
(8) Identification of whether the 

audit finding was a repeat of a finding 

in the immediately prior audit and if 

so any applicable prior year audit find-

ing numbers. 
(9) Recommendations to prevent fu-

ture occurrences of the deficiency iden-

tified in the audit finding. 
(10) Views of responsible officials of 

the auditee. 
(c) Reference numbers. Each audit 

finding in the schedule of findings and 

questioned costs must include a ref-

erence number in the format meeting 

the requirements of the data collection 

form submission required by § 200.512 

Report submission, paragraph (b) to 

allow for easy referencing of the audit 

findings during follow-up. 

§ 200.517 Audit documentation. 
(a) Retention of audit documentation. 

The auditor must retain audit docu-

mentation and reports for a minimum 

of three years after the date of 

issuance of the auditor’s report(s) to 

the auditee, unless the auditor is noti-
fied in writing by the cognizant agency 

for audit, oversight agency for audit, 

cognizant agency for indirect costs, or 

pass-through entity to extend the re-

tention period. When the auditor is 

aware that the Federal agency, pass- 

through entity, or auditee is con-

testing an audit finding, the auditor 

must contact the parties contesting 

the audit finding for guidance prior to 

destruction of the audit documentation 

and reports. 
(b) Access to audit documentation. 

Audit documentation must be made 

available upon request to the cognizant 

or oversight agency for audit or its des-

ignee, cognizant agency for indirect 

cost, a Federal agency, or GAO at the 

completion of the audit, as part of a 

quality review, to resolve audit find-

ings, or to carry out oversight respon-

sibilities consistent with the purposes 

of this part. Access to audit docu-

mentation includes the right of Federal 

agencies to obtain copies of audit docu-

mentation, as is reasonable and nec-

essary. 

§ 200.518 Major program determina-
tion. 

(a) General. The auditor must use a 

risk-based approach to determine 

which Federal programs are major pro-

grams. This risk-based approach must 

include consideration of: current and 

prior audit experience, oversight by 

Federal agencies and pass-through en-

tities, and the inherent risk of the Fed-

eral program. The process in para-

graphs (b) through (h) of this section 

must be followed. 
(b) Step one. (1) The auditor must 

identify the larger Federal programs, 

which must be labeled Type A pro-

grams. Type A programs are defined as 

Federal programs with Federal awards 

expended during the audit period ex-

ceeding the levels outlined in the table 

in this paragraph (b)(1): 

Total Federal awards ex-
pended Type A/B threshold 

Equal to or exceed $750,000 
but less than or equal to 
$25 million.

$750,000. 

Exceed $25 million but less 
than or equal to $100 mil-
lion.

Total Federal awards ex-
pended times .03. 

Exceed $100 million but less 
than or equal to $1 billion.

$3 million. 
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Total Federal awards ex-
pended Type A/B threshold 

Exceed $1 billion but less 
than or equal to $10 billion.

Total Federal awards ex-
pended times .003. 

Exceed $10 billion but less 
than or equal to $20 billion.

$30 million. 

Exceed $20 billion ................. Total Federal awards ex-
pended times .0015. 

(2) Federal programs not labeled 

Type A under paragraph (b)(1) of this 

section must be labeled Type B pro-

grams. 

(3) The inclusion of large loan and 

loan guarantees (loans) must not result 

in the exclusion of other programs as 

Type A programs. When a Federal pro-

gram providing loans exceeds four 

times the largest non-loan program it 

is considered a large loan program, and 

the auditor must consider this Federal 

program as a Type A program and ex-

clude its values in determining other 

Type A programs. This recalculation of 

the Type A program is performed after 

removing the total of all large loan 

programs. For the purposes of this 

paragraph a program is only considered 

to be a Federal program providing 

loans if the value of Federal awards ex-

pended for loans within the program 

comprises fifty percent or more of the 

total Federal awards expended for the 

program. A cluster of programs is 

treated as one program and the value 

of Federal awards expended under a 

loan program is determined as de-

scribed in § 200.502 Basis for deter-

mining Federal awards expended. 
(4) For biennial audits permitted 

under § 200.504 Frequency of audits, the 

determination of Type A and Type B 

programs must be based upon the Fed-

eral awards expended during the two- 

year period. 

(c) Step two. (1) The auditor must 

identify Type A programs which are 

low-risk. In making this determina-

tion, the auditor must consider wheth-

er the requirements in § 200.519 Criteria 

for Federal program risk paragraph (c), 

the results of audit follow-up, or any 

changes in personnel or systems affect-

ing the program indicate significantly 

increased risk and preclude the pro-

gram from being low risk. For a Type 

A program to be considered low-risk, it 

must have been audited as a major pro-

gram in at least one of the two most 

recent audit periods (in the most re-

cent audit period in the case of a bien-

nial audit), and, in the most recent 

audit period, the program must have 

not had: 

(i) Internal control deficiencies 

which were identified as material 

weaknesses in the auditor’s report on 

internal control for major programs as 

required under § 200.515 Audit report-

ing, paragraph (c); 

(ii) A modified opinion on the pro-

gram in the auditor’s report on major 

programs as required under § 200.515 

Audit reporting, paragraph (c); or 

(iii) Known or likely questioned costs 

that exceed five percent of the total 

Federal awards expended for the pro-

gram. 

(2) Notwithstanding paragraph (c)(1) 

of this section, OMB may approve a 

Federal awarding agency’s request that 

a Type A program may not be consid-

ered low risk for a certain recipient. 

For example, it may be necessary for a 

large Type A program to be audited as 

a major program each year at a par-

ticular recipient to allow the Federal 

awarding agency to comply with 31 

U.S.C. 3515. The Federal awarding 

agency must notify the recipient and, 

if known, the auditor of OMB’s ap-

proval at least 180 calendar days prior 

to the end of the fiscal year to be au-

dited. 

(d) Step three. (1) The auditor must 

identify Type B programs which are 

high-risk using professional judgment 

and the criteria in § 200.519 Criteria for 

Federal program risk. However, the 

auditor is not required to identify more 

high-risk Type B programs than at 

least one fourth the number of low-risk 

Type A programs identified as low-risk 

under Step 2 (paragraph (c) of this sec-

tion). Except for known material weak-

ness in internal control or compliance 

problems as discussed in § 200.519 Cri-

teria for Federal program risk para-

graphs (b)(1), (b)(2), and (c)(1), a single 

criteria in risk would seldom cause a 

Type B program to be considered high- 

risk. When identifying which Type B 

programs to risk assess, the auditor is 

encouraged to use an approach which 

provides an opportunity for different 

high-risk Type B programs to be au-

dited as major over a period of time. 

(2) The auditor is not expected to per-

form risk assessments on relatively 
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small Federal programs. Therefore, the 

auditor is only required to perform risk 

assessments on Type B programs that 

exceed twenty-five percent (0.25) of the 

Type A threshold determined in Step 1 

(paragraph (b) of this section). 

(e) Step four. At a minimum, the 

auditor must audit all of the following 

as major programs: 

(1) All Type A programs not identi-

fied as low risk under step two (para-

graph (c)(1) of this section). 

(2) All Type B programs identified as 

high-risk under step three (paragraph 

(d) of this section). 

(3) Such additional programs as may 

be necessary to comply with the per-

centage of coverage rule discussed in 

paragraph (f) of this section. This may 

require the auditor to audit more pro-

grams as major programs than the 

number of Type A programs. 

(f) Percentage of coverage rule. If the 

auditee meets the criteria in § 200.520 

Criteria for a low-risk auditee, the 

auditor need only audit the major pro-

grams identified in Step 4 (paragraph 

(e)(1) and (2) of this section) and such 

additional Federal programs with Fed-

eral awards expended that, in aggre-

gate, all major programs encompass at 

least 20 percent (0.20) of total Federal 

awards expended. Otherwise, the audi-

tor must audit the major programs 

identified in Step 4 (paragraphs (e)(1) 

and (2) of this section) and such addi-

tional Federal programs with Federal 

awards expended that, in aggregate, all 

major programs encompass at least 40 

percent (0.40) of total Federal awards 

expended. 

(g) Documentation of risk. The auditor 

must include in the audit documenta-

tion the risk analysis process used in 

determining major programs. 

(h) Auditor’s judgment. When the 

major program determination was per-

formed and documented in accordance 

with this Subpart, the auditor’s judg-

ment in applying the risk-based ap-

proach to determine major programs 

must be presumed correct. Challenges 

by Federal agencies and pass-through 

entities must only be for clearly im-

proper use of the requirements in this 

part. However, Federal agencies and 

pass-through entities may provide 

auditors guidance about the risk of a 

particular Federal program and the 

auditor must consider this guidance in 

determining major programs in audits 

not yet completed. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75887, Dec. 19, 2014] 

§ 200.519 Criteria for Federal program 
risk. 

(a) General. The auditor’s determina-

tion should be based on an overall eval-

uation of the risk of noncompliance oc-

curring that could be material to the 

Federal program. The auditor must 

consider criteria, such as described in 

paragraphs (b), (c), and (d) of this sec-

tion, to identify risk in Federal pro-

grams. Also, as part of the risk anal-

ysis, the auditor may wish to discuss a 

particular Federal program with 

auditee management and the Federal 

agency or pass-through entity. 

(b) Current and prior audit experience. 

(1) Weaknesses in internal control over 

Federal programs would indicate high-

er risk. Consideration should be given 

to the control environment over Fed-

eral programs and such factors as the 

expectation of management’s adher-

ence to Federal statutes, regulations, 

and the terms and conditions of Fed-

eral awards and the competence and 

experience of personnel who administer 

the Federal programs. 

(i) A Federal program administered 

under multiple internal control struc-

tures may have higher risk. When as-

sessing risk in a large single audit, the 

auditor must consider whether weak-

nesses are isolated in a single oper-

ating unit (e.g., one college campus) or 

pervasive throughout the entity. 

(ii) When significant parts of a Fed-

eral program are passed through to 

subrecipients, a weak system for moni-

toring subrecipients would indicate 

higher risk. 

(2) Prior audit findings would indi-

cate higher risk, particularly when the 

situations identified in the audit find-

ings could have a significant impact on 

a Federal program or have not been 

corrected. 

(3) Federal programs not recently au-

dited as major programs may be of 

higher risk than Federal programs re-

cently audited as major programs with-

out audit findings. 
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(c) Oversight exercised by Federal agen-

cies and pass-through entities. (1) Over-

sight exercised by Federal agencies or 

pass-through entities could be used to 

assess risk. For example, recent moni-

toring or other reviews performed by 

an oversight entity that disclosed no 

significant problems would indicate 

lower risk, whereas monitoring that 

disclosed significant problems would 

indicate higher risk. 

(2) Federal agencies, with the concur-

rence of OMB, may identify Federal 

programs that are higher risk. OMB 

will provide this identification in the 

compliance supplement. 

(d) Inherent risk of the Federal pro-

gram. (1) The nature of a Federal pro-

gram may indicate risk. Consideration 

should be given to the complexity of 

the program and the extent to which 

the Federal program contracts for 

goods and services. For example, Fed-

eral programs that disburse funds 

through third party contracts or have 

eligibility criteria may be of higher 

risk. Federal programs primarily in-

volving staff payroll costs may have 

high risk for noncompliance with re-

quirements of § 200.430 Compensation— 

personal services, but otherwise be at 

low risk. 

(2) The phase of a Federal program in 

its life cycle at the Federal agency 

may indicate risk. For example, a new 

Federal program with new or interim 

regulations may have higher risk than 

an established program with time-test-

ed regulations. Also, significant 

changes in Federal programs, statutes, 

regulations, or the terms and condi-

tions of Federal awards may increase 

risk. 

(3) The phase of a Federal program in 

its life cycle at the auditee may indi-

cate risk. For example, during the first 

and last years that an auditee partici-

pates in a Federal program, the risk 

may be higher due to start-up or close-

out of program activities and staff. 

(4) Type B programs with larger Fed-

eral awards expended would be of high-

er risk than programs with substan-

tially smaller Federal awards ex-

pended. 

§ 200.520 Criteria for a low-risk audit- 
ee. 

An auditee that meets all of the fol-

lowing conditions for each of the pre-

ceding two audit periods must qualify 

as a low-risk auditee and be eligible for 

reduced audit coverage in accordance 

with § 200.518 Major program deter-

mination. 

(a) Single audits were performed on 

an annual basis in accordance with the 

provisions of this Subpart, including 

submitting the data collection form 

and the reporting package to the FAC 

within the timeframe specified in 

§ 200.512 Report submission. A non-Fed-

eral entity that has biennial audits 

does not qualify as a low-risk auditee. 

(b) The auditor’s opinion on whether 

the financial statements were prepared 

in accordance with GAAP, or a basis of 

accounting required by state law, and 

the auditor’s in relation to opinion on 

the schedule of expenditures of Federal 

awards were unmodified. 

(c) There were no deficiencies in in-

ternal control which were identified as 

material weaknesses under the require-

ments of GAGAS. 

(d) The auditor did not report a sub-

stantial doubt about the auditee’s abil-

ity to continue as a going concern. 

(e) None of the Federal programs had 

audit findings from any of the fol-

lowing in either of the preceding two 

audit periods in which they were classi-

fied as Type A programs: 

(1) Internal control deficiencies that 

were identified as material weaknesses 

in the auditor’s report on internal con-

trol for major programs as required 

under § 200.515 Audit reporting, para-

graph (c); 

(2) A modified opinion on a major 

program in the auditor’s report on 

major programs as required under 

§ 200.515 Audit reporting, paragraph (c); 

or 

(3) Known or likely questioned costs 

that exceeded five percent of the total 

Federal awards expended for a Type A 

program during the audit period. 

MANAGEMENT DECISIONS 

§ 200.521 Management decision. 

(a) General. The management deci-

sion must clearly state whether or not 
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the audit finding is sustained, the rea-

sons for the decision, and the expected 

auditee action to repay disallowed 

costs, make financial adjustments, or 

take other action. If the auditee has 

not completed corrective action, a 

timetable for follow-up should be 

given. Prior to issuing the manage-

ment decision, the Federal agency or 

pass-through entity may request addi-

tional information or documentation 

from the auditee, including a request 

for auditor assurance related to the 

documentation, as a way of mitigating 

disallowed costs. The management de-

cision should describe any appeal proc-

ess available to the auditee. While not 

required, the Federal agency or pass- 

through entity may also issue a man-

agement decision on findings relating 

to the financial statements which are 

required to be reported in accordance 

with GAGAS. 

(b) Federal agency. As provided in 

§ 200.513 Responsibilities, paragraph 

(a)(7), the cognizant agency for audit 

must be responsible for coordinating a 

management decision for audit find-

ings that affect the programs of more 

than one Federal agency. As provided 

in § 200.513 Responsibilities, paragraph 

(c)(3), a Federal awarding agency is re-

sponsible for issuing a management de-

cision for findings that relate to Fed-

eral awards it makes to non-Federal 

entities. 

(c) Pass-through entity. As provided in 

§ 200.331 Requirements for pass-through 

entities, paragraph (d), the pass- 

through entity must be responsible for 

issuing a management decision for 

audit findings that relate to Federal 

awards it makes to subrecipients. 

(d) Time requirements. The Federal 

awarding agency or pass-through enti-

ty responsible for issuing a manage-

ment decision must do so within six 

months of acceptance of the audit re-

port by the FAC. The auditee must ini-

tiate and proceed with corrective ac-

tion as rapidly as possible and correc-

tive action should begin no later than 

upon receipt of the audit report. 

(e) Reference numbers. Management 

decisions must include the reference 

numbers the auditor assigned to each 

audit finding in accordance with 

§ 200.516 Audit findings paragraph (c). 

APPENDIX I TO PART 200—FULL TEXT OF 
NOTICE OF FUNDING OPPORTUNITY 

The full text of the notice of funding op-

portunity is organized in sections. The re-

quired format outlined in this appendix indi-

cates immediately following the title of each 

section whether that section is required in 

every announcement or is a Federal award-

ing agency option. The format is designed so 

that similar types of information will appear 

in the same sections in announcements of 

different Federal funding opportunities. To-

ward that end, there is text in each of the 

following sections to describe the types of in-

formation that a Federal awarding agency 

would include in that section of an actual 

announcement. 
A Federal awarding agency that wishes to 

include information that the format does not 

specifically discuss may address that subject 

in whatever section(s) is most appropriate. 

For example, if a Federal awarding agency 

chooses to address performance goals in the 

announcement, it might do so in the funding 

opportunity description, the application con-

tent, or the reporting requirements. 
Similarly, when this format calls for a 

type of information to be in a particular sec-

tion, a Federal awarding agency wishing to 

address that subject in other sections may 

elect to repeat the information in those sec-

tions or use cross references between the sec-

tions (there should be hyperlinks for cross- 

references in any electronic versions of the 

announcement). For example, a Federal 

awarding agency may want to include Sec-

tion A information about the types of non- 

Federal entities who are eligible to apply. 

The format specifies a standard location for 

that information in Section C.1 but does not 

preclude repeating the information in Sec-

tion A or creating a cross reference between 

Section A and C.1, as long as a potential ap-

plicant can find the information quickly and 

easily from the standard location. 
The sections of the full text of the an-

nouncement are described in the following 

paragraphs. 

A. PROGRAM DESCRIPTION—REQUIRED 

This section contains the full program de-

scription of the funding opportunity. It may 

be as long as needed to adequately commu-

nicate to potential applicants the areas in 

which funding may be provided. It describes 

the Federal awarding agency’s funding prior-

ities or the technical or focus areas in which 

the Federal awarding agency intends to pro-

vide assistance. As appropriate, it may in-

clude any program history (e.g., whether this 

is a new program or a new or changed area of 

program emphasis). This section may com-

municate indicators of successful projects 

(e.g., if the program encourages collabo-

rative efforts) and may include examples of 

projects that have been funded previously. 
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This section also may include other informa-

tion the Federal awarding agency deems nec-

essary, and must at a minimum include cita-

tions for authorizing statutes and regula-

tions for the funding opportunity. 

B. FEDERAL AWARD INFORMATION—REQUIRED 

This section provides sufficient informa-

tion to help an applicant make an informed 

decision about whether to submit a proposal. 

Relevant information could include the total 

amount of funding that the Federal awarding 

agency expects to award through the an-

nouncement; the anticipated number of Fed-

eral awards; the expected amounts of indi-

vidual Federal awards (which may be a 

range); the amount of funding per Federal 

award, on average, experienced in previous 

years; and the anticipated start dates and 

periods of performance for new Federal 

awards. This section also should address 

whether applications for renewal or sup-

plementation of existing projects are eligible 

to compete with applications for new Fed-

eral awards. 
This section also must indicate the type(s) 

of assistance instrument (e.g., grant, cooper-

ative agreement) that may be awarded if ap-

plications are successful. If cooperative 

agreements may be awarded, this section ei-

ther should describe the ‘‘substantial in-

volvement’’ that the Federal awarding agen-

cy expects to have or should reference where 

the potential applicant can find that infor-

mation (e.g., in the funding opportunity de-

scription in A. Program Description—Re-

quired or Federal award administration in-

formation in Section D. Application and 

Submission Information). If procurement 

contracts also may be awarded, this must be 

stated. 

C. ELIGIBILITY INFORMATION 

This section addresses the considerations 

or factors that determine applicant or appli-

cation eligibility. This includes the eligi-

bility of particular types of applicant organi-

zations, any factors affecting the eligibility 

of the principal investigator or project direc-

tor, and any criteria that make particular 

projects ineligible. Federal agencies should 

make clear whether an applicant’s failure to 

meet an eligibility criterion by the time of 

an application deadline will result in the 

Federal awarding agency returning the ap-

plication without review or, even though an 

application may be reviewed, will preclude 

the Federal awarding agency from making a 

Federal award. Key elements to be addressed 

are: 

1. Eligible Applicants—Required. Announce-

ments must clearly identify the types of en-

tities that are eligible to apply. If there are 

no restrictions on eligibility, this section 

may simply indicate that all potential appli-

cants are eligible. If there are restrictions on 

eligibility, it is important to be clear about 

the specific types of entities that are eligi-

ble, not just the types that are ineligible. 

For example, if the program is limited to 

nonprofit organizations subject to 26 U.S.C. 

501(c)(3) of the tax code (26 U.S.C. 501(c)(3)), 

the announcement should say so. Similarly, 

it is better to state explicitly that Native 

American tribal organizations are eligible 

than to assume that they can unambiguously 

infer that from a statement that nonprofit 

organizations may apply. Eligibility also can 

be expressed by exception, (e.g., open to all 

types of domestic applicants other than indi-

viduals). This section should refer to any 

portion of Section D specifying documenta-

tion that must be submitted to support an 

eligibility determination (e.g., proof of 

501(c)(3) status as determined by the Internal 

Revenue Service or an authorizing tribal res-

olution). To the extent that any funding re-

striction in Section D.6 could affect the eli-

gibility of an applicant or project, the an-

nouncement must either restate that restric-

tion in this section or provide a cross-ref-

erence to its description in Section D.6. 
2. Cost Sharing or Matching—Required. An-

nouncements must state whether there is re-

quired cost sharing, matching, or cost par-

ticipation without which an application 

would be ineligible (if cost sharing is not re-

quired, the announcement must explicitly 

say so). Required cost sharing may be a cer-

tain percentage or amount, or may be in the 

form of contributions of specified items or 

activities (e.g., provision of equipment). It is 

important that the announcement be clear 

about any restrictions on the types of cost 

(e.g., in-kind contributions) that are accept-

able as cost sharing. Cost sharing as an eligi-

bility criterion includes requirements based 

in statute or regulation, as described in 

§ 200.306 Cost sharing or matching of this 

Part. This section should refer to the appro-

priate portion(s) of section D. Application 

and Submission Information stating any pre- 

award requirements for submission of letters 

or other documentation to verify commit-

ments to meet cost-sharing requirements if a 

Federal award is made. 
3. Other—Required, if applicable. If there are 

other eligibility criteria (i.e., criteria that 

have the effect of making an application or 

project ineligible for Federal awards, wheth-

er referred to as ‘‘responsiveness’’ criteria, 

‘‘go-no go’’ criteria, ‘‘threshold’’ criteria, or 

in other ways), must be clearly stated and 

must include a reference to the regulation of 

requirement that describes the restriction, 

as applicable. For example, if entities that 

have been found to be in violation of a par-

ticular Federal statute are ineligible, it is 

important to say so. This section must also 

state any limit on the number of applica-

tions an applicant may submit under the an-

nouncement and make clear whether the 

limitation is on the submitting organization, 
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individual investigator/program director, or 

both. This section should also address any 

eligibility criteria for beneficiaries or for 

program participants other than Federal 

award recipients. 

D. APPLICATION AND SUBMISSION INFORMATION 

1. Address to Request Application Package— 
Required. Potential applicants must be told 

how to get application forms, kits, or other 

materials needed to apply (if this announce-

ment contains everything needed, this sec-

tion need only say so). An Internet address 

where the materials can be accessed is ac-

ceptable. However, since high-speed Internet 

access is not yet universally available for 

downloading documents, and applicants may 

have additional accessibility requirements, 

there also should be a way for potential ap-

plicants to request paper copies of materials, 

such as a U.S. Postal Service mailing ad-

dress, telephone or FAX number, Telephone 

Device for the Deaf (TDD), Text Telephone 

(TTY) number, and/or Federal Information 

Relay Service (FIRS) number. 
2. Content and Form of Application Submis-

sion—Required. This section must identify 

the required content of an application and 

the forms or formats that an applicant must 

use to submit it. If any requirements are 

stated elsewhere because they are general re-

quirements that apply to multiple programs 

or funding opportunities, this section should 

refer to where those requirements may be 

found. This section also should include re-

quired forms or formats as part of the an-

nouncement or state where the applicant 

may obtain them. 
This section should specifically address 

content and form or format requirements 

for: 
i. Pre-applications, letters of intent, or 

white papers required or encouraged (see 

Section D.4), including any limitations on 

the number of pages or other formatting re-

quirements similar to those for full applica-

tions. 
ii. The application as a whole. For all sub-

missions, this would include any limitations 

on the number of pages, font size and type-

face, margins, paper size, number of copies, 

and sequence or assembly requirements. If 

electronic submission is permitted or re-

quired, this could include special require-

ments for formatting or signatures. 
iii. Component pieces of the application 

(e.g., if all copies of the application must 

bear original signatures on the face page or 

the program narrative may not exceed 10 

pages). This includes any pieces that may be 

submitted separately by third parties (e.g., 

references or letters confirming commit-

ments from third parties that will be con-

tributing a portion of any required cost shar-

ing). 
iv. Information that successful applicants 

must submit after notification of intent to 

make a Federal award, but prior to a Federal 

award. This could include evidence of com-

pliance with requirements relating to human 

subjects or information needed to comply 

with the National Environmental Policy Act 

(NEPA) (42 U.S.C. 4321–4370h). 

3. Unique entity identifier and System for 

Award Management (SAM)—Required. 

This paragraph must state clearly that 

each applicant (unless the applicant is an in-

dividual or Federal awarding agency that is 

excepted from those requirements under 2 

CFR § 25.110(b) or (c), or has an exception ap-

proved by the Federal awarding agency 

under 2 CFR § 25.110(d)) is required to: (i) Be 

registered in SAM before submitting its ap-

plication; (ii) provide a a valid unique entity 

identifier in its application; and (iii) con-

tinue to maintain an active SAM registra-

tion with current information at all times 

during which it has an active Federal award 

or an application or plan under consideration 

by a Federal awarding agency. It also must 

state that the Federal awarding agency may 

not make a Federal award to an applicant 

until the applicant has complied with all ap-

plicable unique entity identifier and SAM re-

quirements and, if an applicant has not fully 

complied with the requirements by the time 

the Federal awarding agency is ready to 

make a Federal award, the Federal awarding 

agency may determine that the applicant is 

not qualified to receive a Federal award and 

use that determination as a basis for making 

a Federal award to another applicant. 

4. Submission Dates and Times—Required. 

Announcements must identify due dates and 

times for all submissions. This includes not 

only the full applications but also any pre-

liminary submissions (e.g., letters of intent, 

white papers, or pre-applications). It also in-

cludes any other submissions of information 

before Federal award that are separate from 

the full application. If the funding oppor-

tunity is a general announcement that is 

open for a period of time with no specific due 

dates for applications, this section should 

say so. Note that the information on dates 

that is included in this section also must ap-

pear with other overview information in a lo-

cation preceding the full text of the an-

nouncement (see § 200.203 Notices of funding 

opportunities of this Part). 

Each type of submission should be des-

ignated as encouraged or required and, if re-

quired, any deadline date (or dates, if the 

Federal awarding agency plans more than 

one cycle of application submission, review, 

and Federal award under the announcement) 

should be specified. The announcement must 

state (or provide a reference to another docu-

ment that states): 

i. Any deadline in terms of a date and local 

time. If the due date falls on a Saturday, 

Sunday, or Federal holiday, the reporting 

package is due the next business day. 
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1 With respect to electronic methods for 

providing information about funding oppor-

tunities or accepting applicants’ submissions 

of information, each Federal awarding agen-

cy is responsible for compliance with Section 

508 of the Rehabilitation Act of 1973 (29 

U.S.C. 794d). 

ii. What the deadline means (e.g., whether 

it is the date and time by which the Federal 

awarding agency must receive the applica-

tion, the date by which the application must 

be postmarked, or something else) and how 

that depends, if at all, on the submission 

method (e.g., mail, electronic, or personal/ 

courier delivery). 
iii. The effect of missing a deadline (e.g., 

whether late applications are neither re-

viewed nor considered or are reviewed and 

considered under some circumstances). 
iv. How the receiving Federal office deter-

mines whether an application or pre-applica-

tion has been submitted before the deadline. 

This includes the form of acceptable proof of 

mailing or system-generated documentation 

of receipt date and time. 
This section also may indicate whether, 

when, and in what form the applicant will re-

ceive an acknowledgement of receipt. This 

information should be displayed in ways that 

will be easy to understand and use. It can be 

difficult to extract all needed information 

from narrative paragraphs, even when they 

are well written. A tabular form for pro-

viding a summary of the information may 

help applicants for some programs and give 

them what effectively could be a checklist to 

verify the completeness of their application 

package before submission. 
5. Intergovernmental Review—Required, if ap-

plicable. If the funding opportunity is subject 

to Executive Order 12372, ‘‘Intergovern-

mental Review of Federal Programs,’’ the 

notice must say so. In alerting applicants 

that they must contact their state’s Single 

Point of Contact (SPOC) to find out about 

and comply with the state’s process under 

Executive Order 12372, it may be useful to in-

form potential applicants that the names 

and addresses of the SPOCs are listed in the 

Office of Management and Budget’s Web site. 

www.whitehouse.gov/omb/grants/spoc.html. 
6. Funding Restrictions—Required. Notices 

must include information on funding restric-

tions in order to allow an applicant to de-

velop an application and budget consistent 

with program requirements. Examples are 

whether construction is an allowable activ-

ity, if there are any limitations on direct 

costs such as foreign travel or equipment 

purchases, and if there are any limits on in-

direct costs (or facilities and administrative 

costs). Applicants must be advised if Federal 

awards will not allow reimbursement of pre- 

Federal award costs. 
7. Other Submission Requirements— Required. 

This section must address any other submis-

sion requirements not included in the other 

paragraphs of this section. This might in-

clude the format of submission, i.e., paper or 

electronic, for each type of required submis-

sion. Applicants should not be required to 

submit in more than one format and this sec-

tion should indicate whether they may 

choose whether to submit applications in 

hard copy or electronically, may submit only 

in hard copy, or may submit only electroni-

cally. 
This section also must indicate where ap-

plications (and any pre-applications) must be 

submitted if sent by postal mail, electronic 

means, or hand-delivery. For postal mail 

submission, this must include the name of an 

office, official, individual or function (e.g., 

application receipt center) and a complete 

mailing address. For electronic submission, 

this must include the URL or email address; 

whether a password(s) is required; whether 

particular software or other electronic capa-

bilities are required; what to do in the event 

of system problems and a point of contact 

who will be available in the event the appli-

cant experiences technical difficulties. 1 

E. APPLICATION REVIEW INFORMATION 

1. Criteria—Required. This section must ad-

dress the criteria that the Federal awarding 

agency will use to evaluate applications. 

This includes the merit and other review cri-

teria that evaluators will use to judge appli-

cations, including any statutory, regulatory, 

or other preferences (e.g., minority status or 

Native American tribal preferences) that 

will be applied in the review process. These 

criteria are distinct from eligibility criteria 

that are addressed before an application is 

accepted for review and any program policy 

or other factors that are applied during the 

selection process, after the review process is 

completed. The intent is to make the appli-

cation process transparent so applicants can 

make informed decisions when preparing 

their applications to maximize fairness of 

the process. The announcement should clear-

ly describe all criteria, including any sub- 

criteria. If criteria vary in importance, the 

announcement should specify the relative 

percentages, weights, or other means used to 

distinguish among them. For statutory, reg-

ulatory, or other preferences, the announce-

ment should provide a detailed explanation 

of those preferences with an explicit indica-

tion of their effect (e.g., whether they result 

in additional points being assigned). 
If an applicant’s proposed cost sharing will 

be considered in the review process (as op-

posed to being an eligibility criterion de-

scribed in Section C.2), the announcement 

must specifically address how it will be con-

sidered (e.g., to assign a certain number of 

additional points to applicants who offer 

cost sharing, or to break ties among applica-

tions with equivalent scores after evaluation 
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against all other factors). If cost sharing will 

not be considered in the evaluation, the an-

nouncement should say so, so that there is 

no ambiguity for potential applicants. Vague 

statements that cost sharing is encouraged, 

without clarification as to what that means, 

are unhelpful to applicants. It also is impor-

tant that the announcement be clear about 

any restrictions on the types of cost (e.g., in- 

kind contributions) that are acceptable as 

cost sharing. 

2. Review and Selection Process—Required. 

This section may vary in the level of detail 

provided. The announcement must list any 

program policy or other factors or elements, 

other than merit criteria, that the selecting 

official may use in selecting applications for 

Federal award (e.g., geographical dispersion, 

program balance, or diversity). The Federal 

awarding agency may also include other ap-

propriate details. For example, this section 

may indicate who is responsible for evalua-

tion against the merit criteria (e.g., peers ex-

ternal to the Federal awarding agency or 

Federal awarding agency personnel) and/or 

who makes the final selections for Federal 

awards. If there is a multi-phase review proc-

ess (e.g., an external panel advising internal 

Federal awarding agency personnel who 

make final recommendations to the deciding 

official), the announcement may describe the 

phases. It also may include: the number of 

people on an evaluation panel and how it op-

erates, the way reviewers are selected, re-

viewer qualifications, and the way that con-

flicts of interest are avoided. With respect to 

electronic methods for providing informa-

tion about funding opportunities or accept-

ing applicants’ submissions of information, 

each Federal awarding agency is responsible 

for compliance with Section 508 of the Reha-

bilitation Act of 1973 (29 U.S.C. 794d). 

In addition, if the Federal awarding agency 

permits applicants to nominate suggested re-

viewers of their applications or suggest those 

they feel may be inappropriate due to a con-

flict of interest, that information should be 

included in this section. 

3. For any Federal award under a notice of 

funding opportunity, if the Federal awarding 

agency anticipates that the total Federal 

share will be greater than the simplified ac-

quisition threshold on any Federal award 

under a notice of funding opportunity may 

include, over the period of performance (see 

§ 200.88 Simplified Acquisition Threshold), 

this section must also inform applicants: 

i. That the Federal awarding agency, prior 

to making a Federal award with a total 

amount of Federal share greater than the 

simplified acquisition threshold, is required 

to review and consider any information 

about the applicant that is in the designated 

integrity and performance system accessible 

through SAM (currently FAPIIS) (see 41 

U.S.C. 2313); 

ii. That an applicant, at its option, may re-

view information in the designated integrity 

and performance systems accessible through 

SAM and comment on any information about 

itself that a Federal awarding agency pre-

viously entered and is currently in the des-

ignated integrity and performance system 

accessible through SAM; 

iii. That the Federal awarding agency will 

consider any comments by the applicant, in 

addition to the other information in the des-

ignated integrity and performance system, 

in making a judgment about the applicant’s 

integrity, business ethics, and record of per-

formance under Federal awards when com-

pleting the review of risk posed by appli-

cants as described in § 200.205 Federal award-

ing agency review of risk posed by appli-

cants. 

4. Anticipated Announcement and Federal 

Award Dates—Optional. This section is in-

tended to provide applicants with informa-

tion they can use for planning purposes. If 

there is a single application deadline fol-

lowed by the simultaneous review of all ap-

plications, the Federal awarding agency can 

include in this section information about the 

anticipated dates for announcing or noti-

fying successful and unsuccessful applicants 

and for having Federal awards in place. If ap-

plications are received and evaluated on a 

‘‘rolling’’ basis at different times during an 

extended period, it may be appropriate to 

give applicants an estimate of the time need-

ed to process an application and notify the 

applicant of the Federal awarding agency’s 

decision. 

F. FEDERAL AWARD ADMINISTRATION 

INFORMATION 

1. Federal Award Notices—Required. This 

section must address what a successful appli-

cant can expect to receive following selec-

tion. If the Federal awarding agency’s prac-

tice is to provide a separate notice stating 

that an application has been selected before 

it actually makes the Federal award, this 

section would be the place to indicate that 

the letter is not an authorization to begin 

performance (to the extent that it allows 

charging to Federal awards of pre-award 

costs at the non-Federal entity’s own risk). 

This section should indicate that the notice 

of Federal award signed by the grants officer 

(or equivalent) is the authorizing document, 

and whether it is provided through postal 

mail or by electronic means and to whom. It 

also may address the timing, form, and con-

tent of notifications to unsuccessful appli-

cants. See also § 200.210 Information con-

tained in a Federal award. 

2. Administrative and National Policy Re-

quirements—Required. This section must iden-

tify the usual administrative and national 

policy requirements the Federal awarding 
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agency’s Federal awards may include. Pro-

viding this information lets a potential ap-

plicant identify any requirements with 

which it would have difficulty complying if 

its application is successful. In those cases, 

early notification about the requirements al-

lows the potential applicant to decide not to 

apply or to take needed actions before re-

ceiving the Federal award. The announce-

ment need not include all of the terms and 

conditions of the Federal award, but may 

refer to a document (with information about 

how to obtain it) or Internet site where ap-

plicants can see the terms and conditions. If 

this funding opportunity will lead to Federal 

awards with some special terms and condi-

tions that differ from the Federal awarding 

agency’s usual (sometimes called ‘‘general’’) 

terms and conditions, this section should 

highlight those special terms and conditions. 

Doing so will alert applicants that have re-

ceived Federal awards from the Federal 

awarding agency previously and might not 

otherwise expect different terms and condi-

tions. For the same reason, the announce-

ment should inform potential applicants 

about special requirements that could apply 

to particular Federal awards after the review 

of applications and other information, based 

on the particular circumstances of the effort 

to be supported (e.g., if human subjects were 

to be involved or if some situations may jus-

tify special terms on intellectual property, 

data sharing or security requirements). 

3. Reporting—Required. This section must 

include general information about the type 

(e.g., financial or performance), frequency, 

and means of submission (paper or elec-

tronic) of post-Federal award reporting re-

quirements. Highlight any special reporting 

requirements for Federal awards under this 

funding opportunity that differ (e.g., by re-

port type, frequency, form/format, or cir-

cumstances for use) from what the Federal 

awarding agency’s Federal awards usually 

require. Federal awarding agencies must also 

describe in this section all relevant require-

ments such as those at 2 CFR 180.335 and 2 

CFR 180.350. 

If the Federal share of any Federal award 

may include more than $500,000 over the pe-

riod of performance, this section must in-

form potential applicants about the post 

award reporting requirements reflected in 

Appendix XII—Award Term and Condition 

for Recipient Integrity and Performance 

Matters. 

G. FEDERAL AWARDING AGENCY CONTACT(S)— 

REQUIRED 

The announcement must give potential ap-

plicants a point(s) of contact for answering 

questions or helping with problems while the 

funding opportunity is open. The intent of 

this requirement is to be as helpful as pos-

sible to potential applicants, so the Federal 

awarding agency should consider approaches 

such as giving: 
i. Points of contact who may be reached in 

multiple ways (e.g., by telephone, FAX, and/ 

or email, as well as regular mail). 
ii. A fax or email address that multiple 

people access, so that someone will respond 

even if others are unexpectedly absent dur-

ing critical periods. 
iii. Different contacts for distinct kinds of 

help (e.g., one for questions of programmatic 

content and a second for administrative 

questions). 

H. OTHER INFORMATION—OPTIONAL 

This section may include any additional 

information that will assist a potential ap-

plicant. For example, the section might: 
i. Indicate whether this is a new program 

or a one-time initiative. 
ii. Mention related programs or other up-

coming or ongoing Federal awarding agency 

funding opportunities for similar activities. 
iii. Include current Internet addresses for 

Federal awarding agency Web sites that may 

be useful to an applicant in understanding 

the program. 
iv. Alert applicants to the need to identify 

proprietary information and inform them 

about the way the Federal awarding agency 

will handle it. 
v. Include certain routine notices to appli-

cants (e.g., that the Federal Government is 

not obligated to make any Federal award as 

a result of the announcement or that only 

grants officers can bind the Federal Govern-

ment to the expenditure of funds). 

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 43310, July 22, 2015] 

APPENDIX II TO PART 200—CONTRACT 

PROVISIONS FOR NON-FEDERAL ENTI-

TY CONTRACTS UNDER FEDERAL 

AWARDS 

In addition to other provisions required by 

the Federal agency or non-Federal entity, all 

contracts made by the non-Federal entity 

under the Federal award must contain provi-

sions covering the following, as applicable. 
(A) Contracts for more than the simplified 

acquisition threshold currently set at 

$150,000, which is the inflation adjusted 

amount determined by the Civilian Agency 

Acquisition Council and the Defense Acquisi-

tion Regulations Council (Councils) as au-

thorized by 41 U.S.C. 1908, must address ad-

ministrative, contractual, or legal remedies 

in instances where contractors violate or 

breach contract terms, and provide for such 

sanctions and penalties as appropriate. 
(B) All contracts in excess of $10,000 must 

address termination for cause and for con-

venience by the non-Federal entity including 

the manner by which it will be effected and 

the basis for settlement. 
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(C) Equal Employment Opportunity. Ex-

cept as otherwise provided under 41 CFR 

Part 60, all contracts that meet the defini-

tion of ‘‘federally assisted construction con-

tract’’ in 41 CFR Part 60–1.3 must include the 

equal opportunity clause provided under 41 

CFR 60–1.4(b), in accordance with Executive 

Order 11246, ‘‘Equal Employment Oppor-

tunity’’ (30 FR 12319, 12935, 3 CFR Part, 1964– 

1965 Comp., p. 339), as amended by Executive 

Order 11375, ‘‘Amending Executive Order 

11246 Relating to Equal Employment Oppor-

tunity,’’ and implementing regulations at 41 

CFR part 60, ‘‘Office of Federal Contract 

Compliance Programs, Equal Employment 

Opportunity, Department of Labor.’’ 
(D) Davis-Bacon Act, as amended (40 U.S.C. 

3141–3148). When required by Federal program 

legislation, all prime construction contracts 

in excess of $2,000 awarded by non-Federal 

entities must include a provision for compli-

ance with the Davis-Bacon Act (40 U.S.C. 

3141–3144, and 3146–3148) as supplemented by 

Department of Labor regulations (29 CFR 

Part 5, ‘‘Labor Standards Provisions Appli-

cable to Contracts Covering Federally Fi-

nanced and Assisted Construction’’). In ac-

cordance with the statute, contractors must 

be required to pay wages to laborers and me-

chanics at a rate not less than the prevailing 

wages specified in a wage determination 

made by the Secretary of Labor. In addition, 

contractors must be required to pay wages 

not less than once a week. The non-Federal 

entity must place a copy of the current pre-

vailing wage determination issued by the De-

partment of Labor in each solicitation. The 

decision to award a contract or subcontract 

must be conditioned upon the acceptance of 

the wage determination. The non-Federal en-

tity must report all suspected or reported 

violations to the Federal awarding agency. 

The contracts must also include a provision 

for compliance with the Copeland ‘‘Anti- 

Kickback’’ Act (40 U.S.C. 3145), as supple-

mented by Department of Labor regulations 

(29 CFR Part 3, ‘‘Contractors and Sub-

contractors on Public Building or Public 

Work Financed in Whole or in Part by Loans 

or Grants from the United States’’). The Act 

provides that each contractor or sub-

recipient must be prohibited from inducing, 

by any means, any person employed in the 

construction, completion, or repair of public 

work, to give up any part of the compensa-

tion to which he or she is otherwise entitled. 

The non-Federal entity must report all sus-

pected or reported violations to the Federal 

awarding agency. 
(E) Contract Work Hours and Safety 

Standards Act (40 U.S.C. 3701–3708). Where 

applicable, all contracts awarded by the non- 

Federal entity in excess of $100,000 that in-

volve the employment of mechanics or labor-

ers must include a provision for compliance 

with 40 U.S.C. 3702 and 3704, as supplemented 

by Department of Labor regulations (29 CFR 

Part 5). Under 40 U.S.C. 3702 of the Act, each 

contractor must be required to compute the 

wages of every mechanic and laborer on the 

basis of a standard work week of 40 hours. 

Work in excess of the standard work week is 

permissible provided that the worker is com-

pensated at a rate of not less than one and a 

half times the basic rate of pay for all hours 

worked in excess of 40 hours in the work 

week. The requirements of 40 U.S.C. 3704 are 

applicable to construction work and provide 

that no laborer or mechanic must be re-

quired to work in surroundings or under 

working conditions which are unsanitary, 

hazardous or dangerous. These requirements 

do not apply to the purchases of supplies or 

materials or articles ordinarily available on 

the open market, or contracts for transpor-

tation or transmission of intelligence. 
(F) Rights to Inventions Made Under a 

Contract or Agreement. If the Federal award 

meets the definition of ‘‘funding agreement’’ 

under 37 CFR § 401.2 (a) and the recipient or 

subrecipient wishes to enter into a contract 

with a small business firm or nonprofit orga-

nization regarding the substitution of par-

ties, assignment or performance of experi-

mental, developmental, or research work 

under that ‘‘funding agreement,’’ the recipi-

ent or subrecipient must comply with the re-

quirements of 37 CFR Part 401, ‘‘Rights to In-

ventions Made by Nonprofit Organizations 

and Small Business Firms Under Govern-

ment Grants, Contracts and Cooperative 

Agreements,’’ and any implementing regula-

tions issued by the awarding agency. 
(G) Clean Air Act (42 U.S.C. 7401–7671q.) and 

the Federal Water Pollution Control Act (33 

U.S.C. 1251–1387), as amended—Contracts and 

subgrants of amounts in excess of $150,000 

must contain a provision that requires the 

non-Federal award to agree to comply with 

all applicable standards, orders or regula-

tions issued pursuant to the Clean Air Act 

(42 U.S.C. 7401–7671q) and the Federal Water 

Pollution Control Act as amended (33 U.S.C. 

1251–1387). Violations must be reported to the 

Federal awarding agency and the Regional 

Office of the Environmental Protection 

Agency (EPA). 
(H) Debarment and Suspension (Executive 

Orders 12549 and 12689)—A contract award 

(see 2 CFR 180.220) must not be made to par-

ties listed on the governmentwide exclusions 

in the System for Award Management 

(SAM), in accordance with the OMB guide-

lines at 2 CFR 180 that implement Executive 

Orders 12549 (3 CFR part 1986 Comp., p. 189) 

and 12689 (3 CFR part 1989 Comp., p. 235), 

‘‘Debarment and Suspension.’’ SAM Exclu-

sions contains the names of parties debarred, 

suspended, or otherwise excluded by agen-

cies, as well as parties declared ineligible 

under statutory or regulatory authority 

other than Executive Order 12549. 
(I) Byrd Anti-Lobbying Amendment (31 

U.S.C. 1352)—Contractors that apply or bid 
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for an award exceeding $100,000 must file the 

required certification. Each tier certifies to 

the tier above that it will not and has not 

used Federal appropriated funds to pay any 

person or organization for influencing or at-

tempting to influence an officer or employee 

of any agency, a member of Congress, officer 

or employee of Congress, or an employee of a 

member of Congress in connection with ob-

taining any Federal contract, grant or any 

other award covered by 31 U.S.C. 1352. Each 

tier must also disclose any lobbying with 

non-Federal funds that takes place in con-

nection with obtaining any Federal award. 

Such disclosures are forwarded from tier to 

tier up to the non-Federal award. 

(J) See § 200.322 Procurement of recovered 

materials. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75888, Dec. 19, 2014] 

APPENDIX III TO PART 200—INDIRECT 

(F&A) COSTS IDENTIFICATION AND 

ASSIGNMENT, AND RATE DETERMINA-

TION FOR INSTITUTIONS OF HIGHER 

EDUCATION (IHES) 

A. GENERAL 

This appendix provides criteria for identi-

fying and computing indirect (or indirect 

(F&A)) rates at IHEs (institutions). Indirect 

(F&A) costs are those that are incurred for 

common or joint objectives and therefore 

cannot be identified readily and specifically 

with a particular sponsored project, an in-

structional activity, or any other institu-

tional activity. See subsection B.1, Defini-

tion of Facilities and Administration, for a 

discussion of the components of indirect 

(F&A) costs. 

1. Major Functions of an Institution 

Refers to instruction, organized research, 

other sponsored activities and other institu-

tional activities as defined in this section: 

a. Instruction means the teaching and 

training activities of an institution. Except 

for research training as provided in sub-

section b, this term includes all teaching and 

training activities, whether they are offered 

for credits toward a degree or certificate or 

on a non-credit basis, and whether they are 

offered through regular academic depart-

ments or separate divisions, such as a sum-

mer school division or an extension division. 

Also considered part of this major function 

are departmental research, and, where 

agreed to, university research. 

(1) Sponsored instruction and training means 

specific instructional or training activity es-

tablished by grant, contract, or cooperative 

agreement. For purposes of the cost prin-

ciples, this activity may be considered a 

major function even though an institution’s 

accounting treatment may include it in the 

instruction function. 
(2) Departmental research means research, 

development and scholarly activities that 

are not organized research and, con-

sequently, are not separately budgeted and 

accounted for. Departmental research, for 

purposes of this document, is not considered 

as a major function, but as a part of the in-

struction function of the institution. 
(3) Only mandatory cost sharing or cost 

sharing specifically committed in the project 

budget must be included in the organized re-

search base for computing the indirect (F&A) 

cost rate or reflected in any allocation of in-

direct costs. Salary costs above statutory 

limits are not considered cost sharing. 
b. Organized research means all research 

and development activities of an institution 

that are separately budgeted and accounted 

for. It includes: 
(1) Sponsored research means all research 

and development activities that are spon-

sored by Federal and non-Federal agencies 

and organizations. This term includes activi-

ties involving the training of individuals in 

research techniques (commonly called re-

search training) where such activities utilize 

the same facilities as other research and de-

velopment activities and where such activi-

ties are not included in the instruction func-

tion. 
(2) University research means all research 

and development activities that are sepa-

rately budgeted and accounted for by the in-

stitution under an internal application of in-

stitutional funds. University research, for 

purposes of this document, must be com-

bined with sponsored research under the 

function of organized research. 
c. Other sponsored activities means programs 

and projects financed by Federal and non- 

Federal agencies and organizations which in-

volve the performance of work other than in-

struction and organized research. Examples 

of such programs and projects are health 

service projects and community service pro-

grams. However, when any of these activities 

are undertaken by the institution without 

outside support, they may be classified as 

other institutional activities. 
d. Other institutional activities means all ac-

tivities of an institution except for instruc-

tion, departmental research, organized re-

search, and other sponsored activities, as de-

fined in this section; indirect (F&A) cost ac-

tivities identified in this Appendix para-

graph B, Identification and assignment of in-

direct (F&A) costs; and specialized services 

facilities described in § 200.468 Specialized 

service facilities of this Part. 
Examples of other institutional activities 

include operation of residence halls, dining 

halls, hospitals and clinics, student unions, 

intercollegiate athletics, bookstores, faculty 

housing, student apartments, guest houses, 

chapels, theaters, public museums, and other 
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similar auxiliary enterprises. This definition 

also includes any other categories of activi-

ties, costs of which are ‘‘unallowable’’ to 

Federal awards, unless otherwise indicated 

in an award. 

2. Criteria for Distribution 

a. Base period. A base period for distribu-

tion of indirect (F&A) costs is the period 

during which the costs are incurred. The 

base period normally should coincide with 

the fiscal year established by the institution, 

but in any event the base period should be so 

selected as to avoid inequities in the dis-

tribution of costs. 
b. Need for cost groupings. The overall ob-

jective of the indirect (F&A) cost allocation 

process is to distribute the indirect (F&A) 

costs described in Section B, Identification 

and assignment of indirect (F&A) costs, to 

the major functions of the institution in pro-

portions reasonably consistent with the na-

ture and extent of their use of the institu-

tion’s resources. In order to achieve this ob-

jective, it may be necessary to provide for 

selective distribution by establishing sepa-

rate groupings of cost within one or more of 

the indirect (F&A) cost categories referred 

to in subsection B.1, Definition of Facilities 

and Administration. In general, the cost 

groupings established within a category 

should constitute, in each case, a pool of 

those items of expense that are considered to 

be of like nature in terms of their relative 

contribution to (or degree of remoteness 

from) the particular cost objectives to which 

distribution is appropriate. Cost groupings 

should be established considering the general 

guides provided in subsection c of this sec-

tion. Each such pool or cost grouping should 

then be distributed individually to the re-

lated cost objectives, using the distribution 

base or method most appropriate in light of 

the guidelines set forth in subsection d of 

this section. 
c. General considerations on cost groupings. 

The extent to which separate cost groupings 

and selective distribution would be appro-

priate at an institution is a matter of judg-

ment to be determined on a case-by-case 

basis. Typical situations which may warrant 

the establishment of two or more separate 

cost groupings (based on account classifica-

tion or analysis) within an indirect (F&A) 

cost category include but are not limited to 

the following: 
(1) If certain items or categories of expense 

relate solely to one of the major functions of 

the institution or to less than all functions, 

such expenses should be set aside as a sepa-

rate cost grouping for direct assignment or 

selective allocation in accordance with the 

guides provided in subsections b and d. 
(2) If any types of expense ordinarily treat-

ed as general administration or depart-

mental administration are charged to Fed-

eral awards as direct costs, expenses applica-

ble to other activities of the institution 

when incurred for the same purposes in like 

circumstances must, through separate cost 

groupings, be excluded from the indirect 

(F&A) costs allocable to those Federal 

awards and included in the direct cost of 

other activities for cost allocation purposes. 

(3) If it is determined that certain expenses 

are for the support of a service unit or facil-

ity whose output is susceptible of measure-

ment on a workload or other quantitative 

basis, such expenses should be set aside as a 

separate cost grouping for distribution on 

such basis to organized research, instruc-

tional, and other activities at the institution 

or within the department. 

(4) If activities provide their own pur-

chasing, personnel administration, building 

maintenance or similar service, the distribu-

tion of general administration and general 

expenses, or operation and maintenance ex-

penses to such activities should be accom-

plished through cost groupings which include 

only that portion of central indirect (F&A) 

costs (such as for overall management) 

which are properly allocable to such activi-

ties. 

(5) If the institution elects to treat fringe 

benefits as indirect (F&A) charges, such 

costs should be set aside as a separate cost 

grouping for selective distribution to related 

cost objectives. 

(6) The number of separate cost groupings 

within a category should be held within 

practical limits, after taking into consider-

ation the materiality of the amounts in-

volved and the degree of precision attainable 

through less selective methods of distribu-

tion. 

d. Selection of distribution method. 

(1) Actual conditions must be taken into 

account in selecting the method or base to 

be used in distributing individual cost 

groupings. The essential consideration in se-

lecting a base is that it be the one best suit-

ed for assigning the pool of costs to cost ob-

jectives in accordance with benefits derived; 

with a traceable cause-and-effect relation-

ship; or with logic and reason, where neither 

benefit nor a cause-and-effect relationship is 

determinable. 

(2) If a cost grouping can be identified di-

rectly with the cost objective benefitted, it 

should be assigned to that cost objective. 

(3) If the expenses in a cost grouping are 

more general in nature, the distribution may 

be based on a cost analysis study which re-

sults in an equitable distribution of the 

costs. Such cost analysis studies may take 

into consideration weighting factors, popu-

lation, or space occupied if appropriate. Cost 

analysis studies, however, must (a) be appro-

priately documented in sufficient detail for 

subsequent review by the cognizant agency 

for indirect costs, (b) distribute the costs to 

the related cost objectives in accordance 
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with the relative benefits derived, (c) be sta-

tistically sound, (d) be performed specifically 

at the institution at which the results are to 

be used, and (e) be reviewed periodically, but 

not less frequently than rate negotiations, 

updated if necessary, and used consistently. 

Any assumptions made in the study must be 

stated and explained. The use of cost anal-

ysis studies and periodic changes in the 

method of cost distribution must be fully 

justified. 

(4) If a cost analysis study is not per-

formed, or if the study does not result in an 

equitable distribution of the costs, the dis-

tribution must be made in accordance with 

the appropriate base cited in Section B, Iden-

tification and assignment of indirect (F&A) 

costs, unless one of the following conditions 

is met: 

(a) It can be demonstrated that the use of 

a different base would result in a more equi-

table allocation of the costs, or that a more 

readily available base would not increase the 

costs charged to Federal awards, or 

(b) The institution qualifies for, and elects 

to use, the simplified method for computing 

indirect (F&A) cost rates described in Sec-

tion D, Simplified method for small institu-

tions. 

(5) Notwithstanding subsection (3), effec-

tive July 1, 1998, a cost analysis or base other 

than that in Section B must not be used to 

distribute utility or student services costs. 

Instead, subsections B.4.c Operation and 

maintenance expenses, may be used in the 

recovery of utility costs. 

e. Order of distribution. 

(1) Indirect (F&A) costs are the broad cat-

egories of costs discussed in Section B.1, 

Definitions of Facilities and Administration 

(2) Depreciation, interest expenses, oper-

ation and maintenance expenses, and general 

administrative and general expenses should 

be allocated in that order to the remaining 

indirect (F&A) cost categories as well as to 

the major functions and specialized service 

facilities of the institution. Other cost cat-

egories may be allocated in the order deter-

mined to be most appropriate by the institu-

tions. When cross allocation of costs is made 

as provided in subsection (3), this order of al-

location does not apply. 

(3) Normally an indirect (F&A) cost cat-

egory will be considered closed once it has 

been allocated to other cost objectives, and 

costs may not be subsequently allocated to 

it. However, a cross allocation of costs be-

tween two or more indirect (F&A) cost cat-

egories may be used if such allocation will 

result in a more equitable allocation of 

costs. If a cross allocation is used, an appro-

priate modification to the composition of 

the indirect (F&A) cost categories described 

in Section B is required. 

B. IDENTIFICATION AND ASSIGNMENT OF 

INDIRECT (F&A) COSTS 

1. Definition of Facilities and Administration 

See § 200.414 Indirect (F&A) costs which 

provides the basis for these indirect cost re-

quirements. 

2. Depreciation 

a. The expenses under this heading are the 

portion of the costs of the institution’s 

buildings, capital improvements to land and 

buildings, and equipment which are com-

puted in accordance with § 200.436 Deprecia-

tion. 

b. In the absence of the alternatives pro-

vided for in Section A.2.d, Selection of dis-

tribution method, the expenses included in 

this category must be allocated in the fol-

lowing manner: 

(1) Depreciation on buildings used exclu-

sively in the conduct of a single function, 

and on capital improvements and equipment 

used in such buildings, must be assigned to 

that function. 

(2) Depreciation on buildings used for more 

than one function, and on capital improve-

ments and equipment used in such buildings, 

must be allocated to the individual functions 

performed in each building on the basis of 

usable square feet of space, excluding com-

mon areas such as hallways, stairwells, and 

rest rooms. 

(3) Depreciation on buildings, capital im-

provements and equipment related to space 

(e.g., individual rooms, laboratories) used 

jointly by more than one function (as deter-

mined by the users of the space) must be 

treated as follows. The cost of each jointly 

used unit of space must be allocated to bene-

fitting functions on the basis of: 

(a) The employee full-time equivalents 

(FTEs) or salaries and wages of those indi-

vidual functions benefitting from the use of 

that space; or 

(b) Institution-wide employee FTEs or sal-

aries and wages applicable to the benefitting 

major functions (see Section A.1) of the in-

stitution. 

(4) Depreciation on certain capital im-

provements to land, such as paved parking 

areas, fences, sidewalks, and the like, not in-

cluded in the cost of buildings, must be allo-

cated to user categories of students and em-

ployees on a full-time equivalent basis. The 

amount allocated to the student category 

must be assigned to the instruction function 

of the institution. The amount allocated to 

the employee category must be further allo-

cated to the major functions of the institu-

tion in proportion to the salaries and wages 

of all employees applicable to those func-

tions. 
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3. Interest 

Interest on debt associated with certain 

buildings, equipment and capital improve-

ments, as defined in § 200.449 Interest, must 

be classified as an expenditure under the cat-

egory Facilities. These costs must be allo-

cated in the same manner as the deprecia-

tion on the buildings, equipment and capital 

improvements to which the interest relates. 

4. Operation and Maintenance Expenses 

a. The expenses under this heading are 

those that have been incurred for the admin-

istration, supervision, operation, mainte-

nance, preservation, and protection of the in-

stitution’s physical plant. They include ex-

penses normally incurred for such items as 

janitorial and utility services; repairs and 

ordinary or normal alterations of buildings, 

furniture and equipment; care of grounds; 

maintenance and operation of buildings and 

other plant facilities; security; earthquake 

and disaster preparedness; environmental 

safety; hazardous waste disposal; property, 

liability and all other insurance relating to 

property; space and capital leasing; facility 

planning and management; and central re-

ceiving. The operation and maintenance ex-

pense category should also include its allo-

cable share of fringe benefit costs, deprecia-

tion, and interest costs. 
b. In the absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-

cluded in this category must be allocated in 

the same manner as described in subsection 

2.b for depreciation. 
c. A utility cost adjustment of up to 1.3 

percentage points may be included in the ne-

gotiated indirect cost rate of the IHE for or-

ganized research, per the computation alter-

natives in paragraphs (c)(1) and (2) of this 

section: 
(1) Where space is devoted to a single func-

tion and metering allows unambiguous meas-

urement of usage related to that space, costs 

must be assigned to the function located in 

that space. 
(2) Where space is allocated to different 

functions and metering does not allow unam-

biguous measurement of usage by function, 

costs must be allocated as follows: 
(i) Utilities costs should be apportioned to 

functions in the same manner as deprecia-

tion, based on the calculated difference be-

tween the site or building actual square foot-

age for monitored research laboratory space 

(site, building, floor, or room), and a sepa-

rate calculation prepared by the IHE using 

the ‘‘effective square footage’’ described in 

subsection (c)(2)(ii) of this section. 
(ii) ‘‘Effective square footage’’ allocated to 

research laboratory space must be calculated 

as the actual square footage times the rel-

ative energy utilization index (REUI) posted 

on the OMB Web site at the time of a rate 

determination. 

A. This index is the ratio of a laboratory 

energy use index (lab EUI) to the cor-

responding index for overall average college 

or university space (college EUI). 

B. In July 2012, values for these two indices 

(taken respectively from the Lawrence 

Berkeley Laboratory ‘‘Labs for the 21st Cen-

tury’’ benchmarking tool http:// 

labs21benchmarking.lbl.gov/CompareData.php 

and the US Department of Energy ‘‘Build-

ings Energy Databook’’ and http:// 

buildingsdatabook.eren.doe.gov/CBECS.aspx) 

were 310 kBtu/sq ft-yr. and 155 kBtu/sq ft-yr., 

so that the adjustment ratio is 2.0 by this 

methodology. To retain currency, OMB will 

adjust the EUI numbers from time to time 

(no more often than annually nor less often 

than every 5 years), using reliable and pub-

licly disclosed data. Current values of both 

the EUIs and the REUI will be posted on the 

OMB Web site. 

5. General Administration and General Expenses 

a. The expenses under this heading are 

those that have been incurred for the general 

executive and administrative offices of edu-

cational institutions and other expenses of a 

general character which do not relate solely 

to any major function of the institution; i.e., 

solely to (1) instruction, (2) organized re-

search, (3) other sponsored activities, or (4) 

other institutional activities. The general 

administration and general expense category 

should also include its allocable share of 

fringe benefit costs, operation and mainte-

nance expense, depreciation, and interest 

costs. Examples of general administration 

and general expenses include: those expenses 

incurred by administrative offices that serve 

the entire university system of which the in-

stitution is a part; central offices of the in-

stitution such as the President’s or 

Chancellor’s office, the offices for institu-

tion-wide financial management, business 

services, budget and planning, personnel 

management, and safety and risk manage-

ment; the office of the General Counsel; and 

the operations of the central administrative 

management information systems. General 

administration and general expenses must 

not include expenses incurred within non- 

university-wide deans’ offices, academic de-

partments, organized research units, or simi-

lar organizational units. (See subsection 6, 

Departmental administration expenses.) 

b. In the absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-

cluded in this category must be grouped first 

according to common major functions of the 

institution to which they render services or 

provide benefits. The aggregate expenses of 

each group must then be allocated to serv-

iced or benefitted functions on the modified 

total cost basis. Modified total costs consist 

of the same elements as those in Section C.2. 

When an activity included in this indirect 
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(F&A) cost category provides a service or 

product to another institution or organiza-

tion, an appropriate adjustment must be 

made to either the expenses or the basis of 

allocation or both, to assure a proper alloca-

tion of costs. 

6. Departmental Administration Expenses 

a. The expenses under this heading are 

those that have been incurred for adminis-

trative and supporting services that benefit 

common or joint departmental activities or 

objectives in academic deans’ offices, aca-

demic departments and divisions, and orga-

nized research units. Organized research 

units include such units as institutes, study 

centers, and research centers. Departmental 

administration expenses are subject to the 

following limitations. 
(1) Academic deans’ offices. Salaries and 

operating expenses are limited to those at-

tributable to administrative functions. 
(2) Academic departments: 
(a) Salaries and fringe benefits attrib-

utable to the administrative work (including 

bid and proposal preparation) of faculty (in-

cluding department heads) and other profes-

sional personnel conducting research and/or 

instruction, must be allowed at a rate of 3.6 

percent of modified total direct costs. This 

category does not include professional busi-

ness or professional administrative officers. 

This allowance must be added to the com-

putation of the indirect (F&A) cost rate for 

major functions in Section C, Determination 

and application of indirect (F&A) cost rate 

or rates; the expenses covered by the allow-

ance must be excluded from the depart-

mental administration cost pool. No docu-

mentation is required to support this allow-

ance. 
(b) Other administrative and supporting 

expenses incurred within academic depart-

ments are allowable provided they are treat-

ed consistently in like circumstances. This 

would include expenses such as the salaries 

of secretarial and clerical staffs, the salaries 

of administrative officers and assistants, 

travel, office supplies, stockrooms, and the 

like. 
(3) Other fringe benefit costs applicable to 

the salaries and wages included in sub-

sections (1) and (2) are allowable, as well as 

an appropriate share of general administra-

tion and general expenses, operation and 

maintenance expenses, and depreciation. 
(4) Federal agencies may authorize reim-

bursement of additional costs for department 

heads and faculty only in exceptional cases 

where an institution can demonstrate undue 

hardship or detriment to project perform-

ance. 
b. The following guidelines apply to the de-

termination of departmental administrative 

costs as direct or indirect (F&A) costs. 
(1) In developing the departmental admin-

istration cost pool, special care should be ex-

ercised to ensure that costs incurred for the 

same purpose in like circumstances are 

treated consistently as either direct or indi-

rect (F&A) costs. For example, salaries of 

technical staff, laboratory supplies (e.g., 

chemicals), telephone toll charges, animals, 

animal care costs, computer costs, travel 

costs, and specialized shop costs must be 

treated as direct costs wherever identifiable 

to a particular cost objective. Direct charg-

ing of these costs may be accomplished 

through specific identification of individual 

costs to benefitting cost objectives, or 

through recharge centers or specialized serv-

ice facilities, as appropriate under the cir-

cumstances. See §§ 200.413 Direct costs, para-

graph (c) and 200.468 Specialized service fa-

cilities. 

(2) Items such as office supplies, postage, 

local telephone costs, and memberships must 

normally be treated as indirect (F&A) costs. 

c. In the absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-

cluded in this category must be allocated as 

follows: 

(1) The administrative expenses of the 

dean’s office of each college and school must 

be allocated to the academic departments 

within that college or school on the modified 

total cost basis. 

(2) The administrative expenses of each 

academic department, and the department’s 

share of the expenses allocated in subsection 

(1) must be allocated to the appropriate func-

tions of the department on the modified 

total cost basis. 

7. Sponsored Projects Administration 

a. The expenses under this heading are lim-

ited to those incurred by a separate organi-

zation(s) established primarily to administer 

sponsored projects, including such functions 

as grant and contract administration (Fed-

eral and non-Federal), special security, pur-

chasing, personnel, administration, and edit-

ing and publishing of research and other re-

ports. They include the salaries and expenses 

of the head of such organization, assistants, 

and immediate staff, together with the sala-

ries and expenses of personnel engaged in 

supporting activities maintained by the or-

ganization, such as stock rooms, print shops, 

and the like. This category also includes an 

allocable share of fringe benefit costs, gen-

eral administration and general expenses, 

operation and maintenance expenses, and de-

preciation. Appropriate adjustments will be 

made for services provided to other functions 

or organizations. 

b. In the absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-

cluded in this category must be allocated to 

the major functions of the institution under 

which the sponsored projects are conducted 

on the basis of the modified total cost of 

sponsored projects. 
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c. An appropriate adjustment must be 

made to eliminate any duplicate charges to 

Federal awards when this category includes 

similar or identical activities as those in-

cluded in the general administration and 

general expense category or other indirect 

(F&A) cost items, such as accounting, pro-

curement, or personnel administration. 

8. Library Expenses 

a. The expenses under this heading are 

those that have been incurred for the oper-

ation of the library, including the cost of 

books and library materials purchased for 

the library, less any items of library income 

that qualify as applicable credits under 

§ 200.406 Applicable credits. The library ex-

pense category should also include the fringe 

benefits applicable to the salaries and wages 

included therein, an appropriate share of 

general administration and general expense, 

operation and maintenance expense, and de-

preciation. Costs incurred in the purchases 

of rare books (museum-type books) with no 

value to Federal awards should not be allo-

cated to them. 

b. In the absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-

cluded in this category must be allocated 

first on the basis of primary categories of 

users, including students, professional em-

ployees, and other users. 

(1) The student category must consist of 

full-time equivalent students enrolled at the 

institution, regardless of whether they earn 

credits toward a degree or certificate. 

(2) The professional employee category 

must consist of all faculty members and 

other professional employees of the institu-

tion, on a full-time equivalent basis. This 

category may also include post-doctorate 

fellows and graduate students. 

(3) The other users category must consist 

of a reasonable factor as determined by insti-

tutional records to account for all other 

users of library facilities. 

c. Amount allocated in paragraph b of this 

section must be assigned further as follows: 

(1) The amount in the student category 

must be assigned to the instruction function 

of the institution. 

(2) The amount in the professional em-

ployee category must be assigned to the 

major functions of the institution in propor-

tion to the salaries and wages of all faculty 

members and other professional employees 

applicable to those functions. 

(3) The amount in the other users category 

must be assigned to the other institutional 

activities function of the institution. 

9. Student Administration and Services 

a. The expenses under this heading are 

those that have been incurred for the admin-

istration of student affairs and for services 

to students, including expenses of such ac-

tivities as deans of students, admissions, reg-

istrar, counseling and placement services, 

student advisers, student health and infir-

mary services, catalogs, and commence-

ments and convocations. The salaries of 

members of the academic staff whose respon-

sibilities to the institution require adminis-

trative work that benefits sponsored projects 

may also be included to the extent that the 

portion charged to student administration is 

determined in accordance with Subpart E— 

Cost Principles of this Part. This expense 

category also includes the fringe benefit 

costs applicable to the salaries and wages in-

cluded therein, an appropriate share of gen-

eral administration and general expenses, 

operation and maintenance, interest ex-

pense, and depreciation. 
b. In the absence of the alternatives pro-

vided for in Section A.2.d, the expenses in 

this category must be allocated to the in-

struction function, and subsequently to Fed-

eral awards in that function. 

10. Offset for Indirect (F&A) Expenses Other-
wise Provided for by the Federal Govern-
ment 

a. The items to be accumulated under this 

heading are the reimbursements and other 

payments from the Federal Government 

which are made to the institution to support 

solely, specifically, and directly, in whole or 

in part, any of the administrative or service 

activities described in subsections 2 through 

9. 
b. The items in this group must be treated 

as a credit to the affected individual indirect 

(F&A) cost category before that category is 

allocated to benefitting functions. 

C. DETERMINATION AND APPLICATION OF 

INDIRECT (F&A) COST RATE OR RATES 

1. Indirect (F&A) Cost Pools 

a. (1) Subject to subsection b, the separate 

categories of indirect (F&A) costs allocated 

to each major function of the institution as 

prescribed in paragraph B of this paragraph 

C.1 Identification and assignment of indirect 

(F&A) costs, must be aggregated and treated 

as a common pool for that function. The 

amount in each pool must be divided by the 

distribution base described in subsection 2 to 

arrive at a single indirect (F&A) cost rate for 

each function. 
(2) The rate for each function is used to 

distribute indirect (F&A) costs to individual 

Federal awards of that function. Since a 

common pool is established for each major 

function of the institution, a separate indi-

rect (F&A) cost rate would be established for 

each of the major functions described in Sec-

tion A.1 under which Federal awards are car-

ried out. 
(3) Each institution’s indirect (F&A) cost 

rate process must be appropriately designed 

to ensure that Federal sponsors do not in 
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any way subsidize the indirect (F&A) costs of 

other sponsors, specifically activities spon-

sored by industry and foreign governments. 

Accordingly, each allocation method used to 

identify and allocate the indirect (F&A) cost 

pools, as described in Sections A.2, Criteria 

for distribution, and B.2 through B.9, must 

contain the full amount of the institution’s 

modified total costs or other appropriate 

units of measurement used to make the com-

putations. In addition, the final rate dis-

tribution base (as defined in subsection 2) for 

each major function (organized research, in-

struction, etc., as described in Section A.1, 

Major functions of an institution) must con-

tain all the programs or activities which uti-

lize the indirect (F&A) costs allocated to 

that major function. At the time an indirect 

(F&A) cost proposal is submitted to a cog-

nizant agency for indirect costs, each insti-

tution must describe the process it uses to 

ensure that Federal funds are not used to 

subsidize industry and foreign government 

funded programs. 

b. In some instances a single rate basis for 

use across the board on all work within a 

major function at an institution may not be 

appropriate. A single rate for research, for 

example, might not take into account those 

different environmental factors and other 

conditions which may affect substantially 

the indirect (F&A) costs applicable to a par-

ticular segment of research at the institu-

tion. A particular segment of research may 

be that performed under a single sponsored 

agreement or it may consist of research 

under a group of Federal awards performed 

in a common environment. The environ-

mental factors are not limited to the phys-

ical location of the work. Other important 

factors are the level of the administrative 

support required, the nature of the facilities 

or other resources employed, the scientific 

disciplines or technical skills involved, the 

organizational arrangements used, or any 

combination thereof. If a particular segment 

of a sponsored agreement is performed with-

in an environment which appears to generate 

a significantly different level of indirect 

(F&A) costs, provisions should be made for a 

separate indirect (F&A) cost pool applicable 

to such work. The separate indirect (F&A) 

cost pool should be developed during the reg-

ular course of the rate determination process 

and the separate indirect (F&A) cost rate re-

sulting therefrom should be utilized; pro-

vided it is determined that (1) such indirect 

(F&A) cost rate differs significantly from 

that which would have been obtained under 

subsection a, and (2) the volume of work to 

which such rate would apply is material in 

relation to other Federal awards at the insti-

tution. 

2. The Distribution Basis 

Indirect (F&A) costs must be distributed to 

applicable Federal awards and other benefit-

ting activities within each major function 

(see section A.1, Major functions of an insti-

tution) on the basis of modified total direct 

costs (MTDC), consisting of all salaries and 

wages, fringe benefits, materials and sup-

plies, services, travel, and up to the first 

$25,000 of each subaward (regardless of the 

period covered by the subaward). MTDC is 

defined in § 200.68 Modified Total Direct Cost 

(MTDC). For this purpose, an indirect (F&A) 

cost rate should be determined for each of 

the separate indirect (F&A) cost pools devel-

oped pursuant to subsection 1. The rate in 

each case should be stated as the percentage 

which the amount of the particular indirect 

(F&A) cost pool is of the modified total di-

rect costs identified with such pool. 

3. Negotiated Lump Sum for Indirect (F&A) 

Costs 

A negotiated fixed amount in lieu of indi-

rect (F&A) costs may be appropriate for self- 

contained, off-campus, or primarily subcon-

tracted activities where the benefits derived 

from an institution’s indirect (F&A) services 

cannot be readily determined. Such nego-

tiated indirect (F&A) costs will be treated as 

an offset before allocation to instruction, or-

ganized research, other sponsored activities, 

and other institutional activities. The base 

on which such remaining expenses are allo-

cated should be appropriately adjusted. 

4. Predetermined Rates for Indirect (F&A) Costs 

Public Law 87–638 (76 Stat. 437) as amended 

(41 U.S.C. 4708) authorizes the use of pre-

determined rates in determining the ‘‘indi-

rect costs’’ (indirect (F&A) costs) applicable 

under research agreements with educational 

institutions. The stated objectives of the law 

are to simplify the administration of cost- 

type research and development contracts (in-

cluding grants) with educational institu-

tions, to facilitate the preparation of their 

budgets, and to permit more expeditious 

closeout of such contracts when the work is 

completed. In view of the potential advan-

tages offered by this procedure, negotiation 

of predetermined rates for indirect (F&A) 

costs for a period of two to four years should 

be the norm in those situations where the 

cost experience and other pertinent facts 

available are deemed sufficient to enable the 

parties involved to reach an informed judg-

ment as to the probable level of indirect 

(F&A) costs during the ensuing accounting 

periods. 

5. Negotiated Fixed Rates and Carry-Forward 

Provisions 

When a fixed rate is negotiated in advance 

for a fiscal year (or other time period), the 
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over- or under-recovery for that year may be 

included as an adjustment to the indirect 

(F&A) cost for the next rate negotiation. 

When the rate is negotiated before the carry- 

forward adjustment is determined, the carry- 

forward amount may be applied to the next 

subsequent rate negotiation. When such ad-

justments are to be made, each fixed rate ne-

gotiated in advance for a given period will be 

computed by applying the expected indirect 

(F&A) costs allocable to Federal awards for 

the forecast period plus or minus the carry- 

forward adjustment (over- or under-recovery) 

from the prior period, to the forecast dis-

tribution base. Unrecovered amounts under 

lump-sum agreements or cost-sharing provi-

sions of prior years must not be carried for-

ward for consideration in the new rate nego-

tiation. There must, however, be an advance 

understanding in each case between the in-

stitution and the cognizant agency for indi-

rect costs as to whether these differences 

will be considered in the rate negotiation 

rather than making the determination after 

the differences are known. Further, institu-

tions electing to use this carry-forward pro-

vision may not subsequently change without 

prior approval of the cognizant agency for 

indirect costs. In the event that an institu-

tion returns to a post-determined rate, any 

over- or under-recovery during the period in 

which negotiated fixed rates and carry-for-

ward provisions were followed will be in-

cluded in the subsequent post-determined 

rates. Where multiple rates are used, the 

same procedure will be applicable for deter-

mining each rate. 

6. Provisional and Final Rates for Indirect 

(F&A) Costs 

Where the cognizant agency for indirect 

costs determines that cost experience and 

other pertinent facts do not justify the use 

of predetermined rates, or a fixed rate with 

a carry-forward, or if the parties cannot 

agree on an equitable rate, a provisional rate 

must be established. To prevent substantial 

overpayment or underpayment, the provi-

sional rate may be adjusted by the cognizant 

agency for indirect costs during the institu-

tion’s fiscal year. Predetermined or fixed 

rates may replace provisional rates at any 

time prior to the close of the institution’s 

fiscal year. If a provisional rate is not re-

placed by a predetermined or fixed rate prior 

to the end of the institution’s fiscal year, a 

final rate will be established and upward or 

downward adjustments will be made based on 

the actual allowable costs incurred for the 

period involved. 

7. Fixed Rates for the Life of the Sponsored 

Agreement 

7. Except as provided in paragraph (c)(1) of 

§ 200.414 Indirect (F&A) costs, Federal agen-

cies must use the negotiated rates in effect 

at the time of the initial award throughout 

the life of the Federal award. Award levels 

for Federal awards may not be adjusted in 

future years as a result of changes in nego-

tiated rates. ‘‘Negotiated rates’’ per the rate 

agreement include final, fixed, and predeter-

mined rates and exclude provisional rates. 

‘‘Life’’ for the purpose of this subsection 

means each competitive segment of a 

project. A competitive segment is a period of 

years approved by the Federal awarding 

agency at the time of the Federal award. If 

negotiated rate agreements do not extend 

through the life of the Federal award at the 

time of the initial award, then the nego-

tiated rate for the last year of the Federal 

award must be extended through the end of 

the life of the Federal award. 

b. Except as provided in § 200.414 Indirect 

(F&A) costs, when an educational institution 

does not have a negotiated rate with the 

Federal Government at the time of an award 

(because the educational institution is a new 

recipient or the parties cannot reach agree-

ment on a rate), the provisional rate used at 

the time of the award must be adjusted once 

a rate is negotiated and approved by the cog-

nizant agency for indirect costs. 

8. Limitation on Reimbursement of 

Administrative Costs 

a. Notwithstanding the provisions of sub-

section C.1.a, the administrative costs 

charged to Federal awards awarded or 

amended (including continuation and re-

newal awards) with effective dates beginning 

on or after the start of the institution’s first 

fiscal year which begins on or after October 

1, 1991, must be limited to 26% of modified 

total direct costs (as defined in subsection 2) 

for the total of General Administration and 

General Expenses, Departmental Adminis-

tration, Sponsored Projects Administration, 

and Student Administration and Services 

(including their allocable share of deprecia-

tion, interest costs, operation and mainte-

nance expenses, and fringe benefits costs, as 

provided by Section B, Identification and as-

signment of indirect (F&A) costs, and all 

other types of expenditures not listed spe-

cifically under one of the subcategories of fa-

cilities in Section B. 

b. Institutions should not change their ac-

counting or cost allocation methods if the ef-

fect is to change the charging of a particular 

type of cost from F&A to direct, or to reclas-

sify costs, or increase allocations from the 

administrative pools identified in paragraph 

B.1 of this Appendix to the other F&A cost 

pools or fringe benefits. Cognizant agencies 

for indirect cost are authorized to allow 

changes where an institution’s charging 

practices are at variance with acceptable 

practices followed by a substantial majority 

of other institutions. 
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9. Alternative Method for Administrative Costs 

a. Notwithstanding the provisions of sub-

section C.1.a, an institution may elect to 

claim a fixed allowance for the ‘‘Adminis-

tration’’ portion of indirect (F&A) costs. The 

allowance could be either 24% of modified 

total direct costs or a percentage equal to 

95% of the most recently negotiated fixed or 

predetermined rate for the cost pools in-

cluded under ‘‘Administration’’ as defined in 

Section B.1, whichever is less. Under this al-

ternative, no cost proposal need be prepared 

for the ‘‘Administration’’ portion of the indi-

rect (F&A) cost rate nor is further identifica-

tion or documentation of these costs re-

quired (see subsection c). Where a negotiated 

indirect (F&A) cost agreement includes this 

alternative, an institution must make no 

further charges for the expenditure cat-

egories described in Section B.5, General ad-

ministration and general expenses, Section 

B.6, Departmental administration expenses, 

Section B.7, Sponsored projects administra-

tion, and Section B.9, Student administra-

tion and services. 
b. In negotiations of rates for subsequent 

periods, an institution that has elected the 

option of subsection a may continue to exer-

cise it at the same rate without further iden-

tification or documentation of costs. 
c. If an institution elects to accept a 

threshold rate as defined in subsection a of 

this section, it is not required to perform a 

detailed analysis of its administrative costs. 

However, in order to compute the facilities 

components of its indirect (F&A) cost rate, 

the institution must reconcile its indirect 

(F&A) cost proposal to its financial state-

ments and make appropriate adjustments 

and reclassifications to identify the costs of 

each major function as defined in Section 

A.1, as well as to identify and allocate the fa-

cilities components. Administrative costs 

that are not identified as such by the insti-

tution’s accounting system (such as those in-

curred in academic departments) will be 

classified as instructional costs for purposes 

of reconciling indirect (F&A) cost proposals 

to financial statements and allocating facili-

ties costs. 

10. Individual Rate Components 

In order to provide mutually agreed-upon 

information for management purposes, each 

indirect (F&A) cost rate negotiation or de-

termination must include development of a 

rate for each indirect (F&A) cost pool as well 

as the overall indirect (F&A) cost rate. 

11. Negotiation and Approval of Indirect (F&A) 

Rate 

a. Cognizant agency for indirect costs is 

defined in Subpart A—Acronyms and Defini-

tions. 
(1) Cost negotiation cognizance is assigned 

to the Department of Health and Human 

Services (HHS) or the Department of De-

fense’s Office of Naval Research (DOD), nor-

mally depending on which of the two agen-

cies (HHS or DOD) provides more funds to 

the educational institution for the most re-

cent three years. Information on funding 

must be derived from relevant data gathered 

by the National Science Foundation. In cases 

where neither HHS nor DOD provides Fed-

eral funding to an educational institution, 

the cognizant agency for indirect costs as-

signment must default to HHS. Notwith-

standing the method for cognizance deter-

mination described in this section, other ar-

rangements for cognizance of a particular 

educational institution may also be based in 

part on the types of research performed at 

the educational institution and must be de-

cided based on mutual agreement between 

HHS and DOD. Where a non-Federal entity 

only receives funds as a subrecipient, see 

§ 200.331 Requirements for pass-through enti-

ties. 
(2) After cognizance is established, it must 

continue for a five-year period. 
b. Acceptance of rates. See § 200.414 Indi-

rect (F&A) costs. 
c. Correcting deficiencies. The cognizant 

agency for indirect costs must negotiate 

changes needed to correct systems defi-

ciencies relating to accountability for Fed-

eral awards. Cognizant agencies for indirect 

costs must address the concerns of other af-

fected agencies, as appropriate, and must ne-

gotiate special rates for Federal agencies 

that are required to limit recovery of indi-

rect costs by statute. 
d. Resolving questioned costs. The cog-

nizant agency for indirect costs must con-

duct any necessary negotiations with an edu-

cational institution regarding amounts ques-

tioned by audit that are due the Federal 

Government related to costs covered by a ne-

gotiated agreement. 
e. Reimbursement. Reimbursement to cog-

nizant agencies for indirect costs for work 

performed under this Part may be made by 

reimbursement billing under the Economy 

Act, 31 U.S.C. 1535. 
f. Procedure for establishing facilities and 

administrative rates must be established by 

one of the following methods: 
(1) Formal negotiation. The cognizant 

agency for indirect costs is responsible for 

negotiating and approving rates for an edu-

cational institution on behalf of all Federal 

agencies. Federal awarding agencies that do 

not have cognizance for indirect costs must 

notify the cognizant agency for indirect 

costs of specific concerns (i.e., a need to es-

tablish special cost rates) which could affect 

the negotiation process. The cognizant agen-

cy for indirect costs must address the con-

cerns of all interested agencies, as appro-

priate. A pre-negotiation conference may be 

scheduled among all interested agencies, if 

necessary. The cognizant agency for indirect 
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costs must then arrange a negotiation con-

ference with the educational institution. 
(2) Other than formal negotiation. The cog-

nizant agency for indirect costs and edu-

cational institution may reach an agreement 

on rates without a formal negotiation con-

ference; for example, through correspond-

ence or use of the simplified method de-

scribed in this section D of this Appendix. 
g. Formalizing determinations and agree-

ments. The cognizant agency for indirect 

costs must formalize all determinations or 

agreements reached with an educational in-

stitution and provide copies to other agen-

cies having an interest. Determinations 

should include a description of any adjust-

ments, the actual amount, both dollar and 

percentage adjusted, and the reason for mak-

ing adjustments. 
h. Disputes and disagreements. Where the 

cognizant agency for indirect costs is unable 

to reach agreement with an educational in-

stitution with regard to rates or audit reso-

lution, the appeal system of the cognizant 

agency for indirect costs must be followed 

for resolution of the disagreement. 

12. Standard Format for Submission 

For facilities and administrative (indirect 

(F&A)) rate proposals, educational institu-

tions must use the standard format, shown 

in section E of this appendix, to submit their 

indirect (F&A) rate proposal to the cog-

nizant agency for indirect costs. The cog-

nizant agency for indirect costs may, on an 

institution-by-institution basis, grant excep-

tions from all or portions of Part II of the 

standard format requirement. This require-

ment does not apply to educational institu-

tions that use the simplified method for cal-

culating indirect (F&A) rates, as described in 

Section D of this Appendix. 
As provided in section C.10 of this appen-

dix, each F&A cost rate negotiation or deter-

mination must include development of a rate 

for each F&A cost pool as well as the overall 

F&A rate. 

D. SIMPLIFIED METHOD FOR SMALL 

INSTITUTIONS 

1. General 

a. Where the total direct cost of work cov-

ered by this Part at an institution does not 

exceed $10 million in a fiscal year, the sim-

plified procedure described in subsections 2 

or 3 may be used in determining allowable 

indirect (F&A) costs. Under this simplified 

procedure, the institution’s most recent an-

nual financial report and immediately avail-

able supporting information must be utilized 

as a basis for determining the indirect (F&A) 

cost rate applicable to all Federal awards. 

The institution may use either the salaries 

and wages (see subsection 2) or modified 

total direct costs (see subsection 3) as the 

distribution basis. 

b. The simplified procedure should not be 

used where it produces results which appear 

inequitable to the Federal Government or 

the institution. In any such case, indirect 

(F&A) costs should be determined through 

use of the regular procedure. 

2. Simplified Procedure—Salaries and Wages 

Base 

a. Establish the total amount of salaries 

and wages paid to all employees of the insti-

tution. 

b. Establish an indirect (F&A) cost pool 

consisting of the expenditures (exclusive of 

capital items and other costs specifically 

identified as unallowable) which customarily 

are classified under the following titles or 

their equivalents: 

(1) General administration and general ex-

penses (exclusive of costs of student adminis-

tration and services, student activities, stu-

dent aid, and scholarships). 

(2) Operation and maintenance of physical 

plant and depreciation (after appropriate ad-

justment for costs applicable to other insti-

tutional activities). 

(3) Library. 

(4) Department administration expenses, 

which will be computed as 20 percent of the 

salaries and expenses of deans and heads of 

departments. 

In those cases where expenditures classi-

fied under subsection (1) have previously 

been allocated to other institutional activi-

ties, they may be included in the indirect 

(F&A) cost pool. The total amount of sala-

ries and wages included in the indirect (F&A) 

cost pool must be separately identified. 

c. Establish a salary and wage distribution 

base, determined by deducting from the total 

of salaries and wages as established in sub-

section a from the amount of salaries and 

wages included under subsection b. 

d. Establish the indirect (F&A) cost rate, 

determined by dividing the amount in the in-

direct (F&A) cost pool, subsection b, by the 

amount of the distribution base, subsection 

c. 

e. Apply the indirect (F&A) cost rate to di-

rect salaries and wages for individual agree-

ments to determine the amount of indirect 

(F&A) costs allocable to such agreements. 

3. Simplified Procedure—Modified Total Direct 

Cost Base 

a. Establish the total costs incurred by the 

institution for the base period. 

b. Establish an indirect (F&A) cost pool 

consisting of the expenditures (exclusive of 

capital items and other costs specifically 

identified as unallowable) which customarily 

are classified under the following titles or 

their equivalents: 
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(1) General administration and general ex-

penses (exclusive of costs of student adminis-

tration and services, student activities, stu-

dent aid, and scholarships). 

(2) Operation and maintenance of physical 

plant and depreciation (after appropriate ad-

justment for costs applicable to other insti-

tutional activities). 

(3) Library. 

(4) Department administration expenses, 

which will be computed as 20 percent of the 

salaries and expenses of deans and heads of 

departments. In those cases where expendi-

tures classified under subsection (1) have 

previously been allocated to other institu-

tional activities, they may be included in the 

indirect (F&A) cost pool. The modified total 

direct costs amount included in the indirect 

(F&A) cost pool must be separately identi-

fied. 

c. Establish a modified total direct cost 

distribution base, as defined in Section C.2, 

The distribution basis, that consists of all 

institution’s direct functions. 

d. Establish the indirect (F&A) cost rate, 

determined by dividing the amount in the in-

direct (F&A) cost pool, subsection b, by the 

amount of the distribution base, subsection 

c. 

e. Apply the indirect (F&A) cost rate to 

the modified total direct costs for individual 

agreements to determine the amount of indi-

rect (F&A) costs allocable to such agree-

ments. 

E. DOCUMENTATION REQUIREMENTS 

The standard format for documentation re-

quirements for indirect (indirect (F&A)) rate 

proposals for claiming costs under the reg-

ular method is available on the OMB Web 

site here: http://www.whitehouse.gov/omb/ 

grantslforms. 

F. CERTIFICATION 

1. Certification of Charges 

To assure that expenditures for Federal 

awards are proper and in accordance with 

the agreement documents and approved 

project budgets, the annual and/or final fis-

cal reports or vouchers requesting payment 

under the agreements will include a certifi-

cation, signed by an authorized official of 

the university, which reads ‘‘By signing this 

report, I certify to the best of my knowledge 

and belief that the report is true, complete, 

and accurate, and the expenditures, disburse-

ments and cash receipts are for the purposes 

and intent set forth in the award documents. 

I am aware that any false, fictitious, or 

fraudulent information, or the omission of 

any material fact, may subject me to crimi-

nal, civil or administrative penalties for 

fraud, false statements, false claims or oth-

erwise. (U.S. Code, Title 18, Section 1001 and 

Title 31, Sections 3729–3733 and 3801–3812)’’. 

2. Certification of Indirect (F&A) Costs 

a. Policy. Cognizant agencies must not ac-

cept a proposed indirect cost rate unless 

such costs have been certified by the edu-

cational institution using the Certificate of 

indirect (F&A) Costs set forth in subsection 

F.2.c 
b. The certificate must be signed on behalf 

of the institution by the chief financial offi-

cer or an individual designated by an indi-

vidual at a level no lower than vice president 

or chief financial officer. 
An indirect (F&A) cost rate is not binding 

upon the Federal Government if the most re-

cent required proposal from the institution 

has not been certified. Where it is necessary 

to establish indirect (F&A) cost rates, and 

the institution has not submitted a certified 

proposal for establishing such rates in ac-

cordance with the requirements of this sec-

tion, the Federal Government must unilater-

ally establish such rates. Such rates may be 

based upon audited historical data or such 

other data that have been furnished to the 

cognizant agency for indirect costs and for 

which it can be demonstrated that all unal-

lowable costs have been excluded. When indi-

rect (F&A) cost rates are unilaterally estab-

lished by the Federal Government because of 

failure of the institution to submit a cer-

tified proposal for establishing such rates in 

accordance with this section, the rates es-

tablished will be set at a level low enough to 

ensure that potentially unallowable costs 

will not be reimbursed. 
c. Certificate. The certificate required by 

this section must be in the following form: 

CERTIFICATE OF INDIRECT (F&A) COSTS 

This is to certify that to the best of my 

knowledge and belief: 
(1) I have reviewed the indirect (F&A) cost 

proposal submitted herewith; 
(2) All costs included in this proposal [iden-

tify date] to establish billing or final indi-

rect (F&A) costs rate for [identify period 

covered by rate] are allowable in accordance 

with the requirements of the Federal agree-

ment(s) to which they apply and with the 

cost principles applicable to those agree-

ments. 
(3) This proposal does not include any costs 

which are unallowable under applicable cost 

principles such as (without limitation): pub-

lic relations costs, contributions and dona-

tions, entertainment costs, fines and pen-

alties, lobbying costs, and defense of fraud 

proceedings; and 
(4) All costs included in this proposal are 

properly allocable to Federal agreements on 

the basis of a beneficial or causal relation-

ship between the expenses incurred and the 

agreements to which they are allocated in 

accordance with applicable requirements. 

I declare that the foregoing is true and cor-

rect. 
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[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75888, Dec. 19, 2014; 80 FR 54409, Sept. 10, 

2015] 

APPENDIX IV TO PART 200—INDIRECT 
(F&A) COSTS IDENTIFICATION AND 
ASSIGNMENT, AND RATE DETERMINA-
TION FOR NONPROFIT ORGANIZA-
TIONS 

A. GENERAL 

1. Indirect costs are those that have been 

incurred for common or joint objectives and 

cannot be readily identified with a par-

ticular final cost objective. Direct cost of 

minor amounts may be treated as indirect 

costs under the conditions described in 

§ 200.413 Direct costs paragraph (d) of this 

Part. After direct costs have been deter-

mined and assigned directly to awards or 

other work as appropriate, indirect costs are 

those remaining to be allocated to benefit-

ting cost objectives. A cost may not be allo-

cated to a Federal award as an indirect cost 

if any other cost incurred for the same pur-

pose, in like circumstances, has been as-

signed to a Federal award as a direct cost. 
2. ‘‘Major nonprofit organizations’’ are de-

fined in paragraph (a) of § 200.414 Indirect 

(F&A) costs. See indirect cost rate reporting 

requirements in sections B.2.e and B.3.g of 

this Appendix. 

B. ALLOCATION OF INDIRECT COSTS AND 

DETERMINATION OF INDIRECT COST RATES 

1. General 

a. If a nonprofit organization has only one 

major function, or where all its major func-

tions benefit from its indirect costs to ap-

proximately the same degree, the allocation 

of indirect costs and the computation of an 

indirect cost rate may be accomplished 

through simplified allocation procedures, as 

described in section B.2 of this Appendix. 
b. If an organization has several major 

functions which benefit from its indirect 

costs in varying degrees, allocation of indi-

rect costs may require the accumulation of 

such costs into separate cost groupings 

which then are allocated individually to ben-

efitting functions by means of a base which 

best measures the relative degree of benefit. 

The indirect costs allocated to each function 

are then distributed to individual Federal 

awards and other activities included in that 

function by means of an indirect cost rate(s). 
c. The determination of what constitutes 

an organization’s major functions will de-

pend on its purpose in being; the types of 

services it renders to the public, its clients, 

and its members; and the amount of effort it 

devotes to such activities as fundraising, 

public information and membership activi-

ties. 

d. Specific methods for allocating indirect 

costs and computing indirect cost rates 

along with the conditions under which each 

method should be used are described in sec-

tion B.2 through B.5 of this Appendix. 

e. The base period for the allocation of in-

direct costs is the period in which such costs 

are incurred and accumulated for allocation 

to work performed in that period. The base 

period normally should coincide with the or-

ganization’s fiscal year but, in any event, 

must be so selected as to avoid inequities in 

the allocation of the costs. 

2. Simplified Allocation Method 

a. Where an organization’s major functions 

benefit from its indirect costs to approxi-

mately the same degree, the allocation of in-

direct costs may be accomplished by (i) sepa-

rating the organization’s total costs for the 

base period as either direct or indirect, and 

(ii) dividing the total allowable indirect 

costs (net of applicable credits) by an equi-

table distribution base. The result of this 

process is an indirect cost rate which is used 

to distribute indirect costs to individual 

Federal awards. The rate should be expressed 

as the percentage which the total amount of 

allowable indirect costs bears to the base se-

lected. This method should also be used 

where an organization has only one major 

function encompassing a number of indi-

vidual projects or activities, and may be 

used where the level of Federal awards to an 

organization is relatively small. 

b. Both the direct costs and the indirect 

costs must exclude capital expenditures and 

unallowable costs. However, unallowable 

costs which represent activities must be in-

cluded in the direct costs under the condi-

tions described in § 200.413 Direct costs, para-

graph (e) of this Part. 

c. The distribution base may be total di-

rect costs (excluding capital expenditures 

and other distorting items, such as sub-

awards for $25,000 or more), direct salaries 

and wages, or other base which results in an 

equitable distribution. The distribution base 

must exclude participant support costs as de-

fined in § 200.75 Participant support costs. 

d. Except where a special rate(s) is re-

quired in accordance with section B.5 of this 

Appendix, the indirect cost rate developed 

under the above principles is applicable to 

all Federal awards of the organization. If a 

special rate(s) is required, appropriate modi-

fications must be made in order to develop 

the special rate(s). 

e. For an organization that receives more 

than $10 million in direct Federal funding in 

a fiscal year, a breakout of the indirect cost 
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component into two broad categories, Facili-

ties and Administration as defined in para-

graph (a) of § 200.414 Indirect (F&A) costs, is 

required. The rate in each case must be stat-

ed as the percentage which the amount of 

the particular indirect cost category (i.e., 

Facilities or Administration) is of the dis-

tribution base identified with that category. 

3. Multiple Allocation Base Method 

a. General. Where an organization’s indi-

rect costs benefit its major functions in 

varying degrees, indirect costs must be accu-

mulated into separate cost groupings, as de-

scribed in subparagraph b. Each grouping 

must then be allocated individually to bene-

fitting functions by means of a base which 

best measures the relative benefits. The de-

fault allocation bases by cost pool are de-

scribed in section B.3.c of this Appendix. 
b. Identification of indirect costs. Cost 

groupings must be established so as to per-

mit the allocation of each grouping on the 

basis of benefits provided to the major func-

tions. Each grouping must constitute a pool 

of expenses that are of like character in 

terms of functions they benefit and in terms 

of the allocation base which best measures 

the relative benefits provided to each func-

tion. The groupings are classified within the 

two broad categories: ‘‘Facilities’’ and ‘‘Ad-

ministration,’’ as described in section A.3 of 

this Appendix. The indirect cost pools are de-

fined as follows: 
(1) Depreciation. The expenses under this 

heading are the portion of the costs of the 

organization’s buildings, capital improve-

ments to land and buildings, and equipment 

which are computed in accordance with 

§ 200.436 Depreciation. 
(2) Interest. Interest on debt associated 

with certain buildings, equipment and cap-

ital improvements are computed in accord-

ance with § 200.449 Interest. 
(3) Operation and maintenance expenses. 

The expenses under this heading are those 

that have been incurred for the administra-

tion, operation, maintenance, preservation, 

and protection of the organization’s physical 

plant. They include expenses normally in-

curred for such items as: janitorial and util-

ity services; repairs and ordinary or normal 

alterations of buildings, furniture and equip-

ment; care of grounds; maintenance and op-

eration of buildings and other plant facili-

ties; security; earthquake and disaster pre-

paredness; environmental safety; hazardous 

waste disposal; property, liability and other 

insurance relating to property; space and 

capital leasing; facility planning and man-

agement; and central receiving. The oper-

ation and maintenance expenses category 

must also include its allocable share of 

fringe benefit costs, depreciation, and inter-

est costs. 
(4) General administration and general ex-

penses. The expenses under this heading are 

those that have been incurred for the overall 

general executive and administrative offices 

of the organization and other expenses of a 

general nature which do not relate solely to 

any major function of the organization. This 

category must also include its allocable 

share of fringe benefit costs, operation and 

maintenance expense, depreciation, and in-

terest costs. Examples of this category in-

clude central offices, such as the director’s 

office, the office of finance, business serv-

ices, budget and planning, personnel, safety 

and risk management, general counsel, man-

agement information systems, and library 

costs. 
In developing this cost pool, special care 

should be exercised to ensure that costs in-

curred for the same purpose in like cir-

cumstances are treated consistently as ei-

ther direct or indirect costs. For example, 

salaries of technical staff, project supplies, 

project publication, telephone toll charges, 

computer costs, travel costs, and specialized 

services costs must be treated as direct costs 

wherever identifiable to a particular pro-

gram. The salaries and wages of administra-

tive and pooled clerical staff should nor-

mally be treated as indirect costs. Direct 

charging of these costs may be appropriate 

as described in § 200.413 Direct Costs. Items 

such as office supplies, postage, local tele-

phone costs, periodicals and memberships 

should normally be treated as indirect costs. 
c. Allocation bases. Actual conditions 

must be taken into account in selecting the 

base to be used in allocating the expenses in 

each grouping to benefitting functions. The 

essential consideration in selecting a method 

or a base is that it is the one best suited for 

assigning the pool of costs to cost objectives 

in accordance with benefits derived; a trace-

able cause and effect relationship; or logic 

and reason, where neither the cause nor the 

effect of the relationship is determinable. 

When an allocation can be made by assign-

ment of a cost grouping directly to the func-

tion benefitted, the allocation must be made 

in that manner. When the expenses in a cost 

grouping are more general in nature, the al-

location must be made through the use of a 

selected base which produces results that are 

equitable to both the Federal Government 

and the organization. The distribution must 

be made in accordance with the bases de-

scribed herein unless it can be demonstrated 

that the use of a different base would result 

in a more equitable allocation of the costs, 

or that a more readily available base would 

not increase the costs charged to Federal 

awards. The results of special cost studies 

(such as an engineering utility study) must 

not be used to determine and allocate the in-

direct costs to Federal awards. 
(1) Depreciation. Depreciation expenses 

must be allocated in the following manner: 
(a) Depreciation on buildings used exclu-

sively in the conduct of a single function, 
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and on capital improvements and equipment 

used in such buildings, must be assigned to 

that function. 
(b) Depreciation on buildings used for more 

than one function, and on capital improve-

ments and equipment used in such buildings, 

must be allocated to the individual functions 

performed in each building on the basis of 

usable square feet of space, excluding com-

mon areas, such as hallways, stairwells, and 

restrooms. 
(c) Depreciation on buildings, capital im-

provements and equipment related space 

(e.g., individual rooms, and laboratories) 

used jointly by more than one function (as 

determined by the users of the space) must 

be treated as follows. The cost of each joint-

ly used unit of space must be allocated to 

the benefitting functions on the basis of: 
(i) the employees and other users on a full- 

time equivalent (FTE) basis or salaries and 

wages of those individual functions benefit-

ting from the use of that space; or 
(ii) organization-wide employee FTEs or 

salaries and wages applicable to the benefit-

ting functions of the organization. 
(d) Depreciation on certain capital im-

provements to land, such as paved parking 

areas, fences, sidewalks, and the like, not in-

cluded in the cost of buildings, must be allo-

cated to user categories on a FTE basis and 

distributed to major functions in proportion 

to the salaries and wages of all employees 

applicable to the functions. 
(2) Interest. Interest costs must be allo-

cated in the same manner as the deprecia-

tion on the buildings, equipment and capital 

equipment to which the interest relates. 
(3) Operation and maintenance expenses. 

Operation and maintenance expenses must 

be allocated in the same manner as the de-

preciation. 
(4) General administration and general ex-

penses. General administration and general 

expenses must be allocated to benefitting 

functions based on modified total costs 

(MTC). The MTC is the modified total direct 

costs (MTDC), as described in Subpart A— 

Acronyms and Definitions of Part 200, plus 

the allocated indirect cost proportion. The 

expenses included in this category could be 

grouped first according to major functions of 

the organization to which they render serv-

ices or provide benefits. The aggregate ex-

penses of each group must then be allocated 

to benefitting functions based on MTC. 
d. Order of distribution. 
(1) Indirect cost categories consisting of 

depreciation, interest, operation and mainte-

nance, and general administration and gen-

eral expenses must be allocated in that order 

to the remaining indirect cost categories as 

well as to the major functions of the organi-

zation. Other cost categories should be allo-

cated in the order determined to be most ap-

propriate by the organization. This order of 

allocation does not apply if cross allocation 

of costs is made as provided in section B.3.d.2 

of this Appendix. 

(2) Normally, an indirect cost category will 

be considered closed once it has been allo-

cated to other cost objectives, and costs 

must not be subsequently allocated to it. 

However, a cross allocation of costs between 

two or more indirect costs categories could 

be used if such allocation will result in a 

more equitable allocation of costs. If a cross 

allocation is used, an appropriate modifica-

tion to the composition of the indirect cost 

categories is required. 

e. Application of indirect cost rate or 

rates. Except where a special indirect cost 

rate(s) is required in accordance with section 

B.5 of this Appendix, the separate groupings 

of indirect costs allocated to each major 

function must be aggregated and treated as a 

common pool for that function. The costs in 

the common pool must then be distributed to 

individual Federal awards included in that 

function by use of a single indirect cost rate. 

f. Distribution basis. Indirect costs must 

be distributed to applicable Federal awards 

and other benefitting activities within each 

major function on the basis of MTDC (see 

definition in § 200.68 Modified Total Direct 

Cost (MTDC) of Part 200. 

g. Individual Rate Components. An indi-

rect cost rate must be determined for each 

separate indirect cost pool developed. The 

rate in each case must be stated as the per-

centage which the amount of the particular 

indirect cost pool is of the distribution base 

identified with that pool. Each indirect cost 

rate negotiation or determination agreement 

must include development of the rate for 

each indirect cost pool as well as the overall 

indirect cost rate. The indirect cost pools 

must be classified within two broad cat-

egories: ‘‘Facilities’’ and ‘‘Administration,’’ 

as described paragraph (a) of § 200.414 Indirect 

(F&) costs. 

4. Direct Allocation Method 

a. Some nonprofit organizations treat all 

costs as direct costs except general adminis-

tration and general expenses. These organi-

zations generally separate their costs into 

three basic categories: (i) General adminis-

tration and general expenses, (ii) fund-

raising, and (iii) other direct functions (in-

cluding projects performed under Federal 

awards). Joint costs, such as depreciation, 

rental costs, operation and maintenance of 

facilities, telephone expenses, and the like 

are prorated individually as direct costs to 

each category and to each Federal award or 

other activity using a base most appropriate 

to the particular cost being prorated. 

b. This method is acceptable, provided each 

joint cost is prorated using a base which ac-

curately measures the benefits provided to 

each Federal award or other activity. The 

bases must be established in accordance with 
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reasonable criteria, and be supported by cur-

rent data. This method is compatible with 

the Standards of Accounting and Financial 

Reporting for Voluntary Health and Welfare 

Organizations issued jointly by the National 

Health Council, Inc., the National Assembly 

of Voluntary Health and Social Welfare Or-

ganizations, and the United Way of America. 
c. Under this method, indirect costs con-

sist exclusively of general administration 

and general expenses. In all other respects, 

the organization’s indirect cost rates must 

be computed in the same manner as that de-

scribed in section B.2 Simplified allocation 

method of this Appendix. 

5. Special Indirect Cost Rates 

In some instances, a single indirect cost 

rate for all activities of an organization or 

for each major function of the organization 

may not be appropriate, since it would not 

take into account those different factors 

which may substantially affect the indirect 

costs applicable to a particular segment of 

work. For this purpose, a particular segment 

of work may be that performed under a sin-

gle Federal award or it may consist of work 

under a group of Federal awards performed 

in a common environment. These factors 

may include the physical location of the 

work, the level of administrative support re-

quired, the nature of the facilities or other 

resources employed, the scientific disciplines 

or technical skills involved, the organiza-

tional arrangements used, or any combina-

tion thereof. When a particular segment of 

work is performed in an environment which 

appears to generate a significantly different 

level of indirect costs, provisions should be 

made for a separate indirect cost pool appli-

cable to such work. The separate indirect 

cost pool should be developed during the 

course of the regular allocation process, and 

the separate indirect cost rate resulting 

therefrom should be used, provided it is de-

termined that (i) the rate differs signifi-

cantly from that which would have been ob-

tained under sections B.2, B.3, and B.4 of this 

Appendix, and (ii) the volume of work to 

which the rate would apply is material. 

C. NEGOTIATION AND APPROVAL OF INDIRECT 

COST RATES 

1. Definitions 

As used in this section, the following terms 

have the meanings set forth in this section: 
a. Cognizant agency for indirect costs means 

the Federal agency responsible for negoti-

ating and approving indirect cost rates for a 

nonprofit organization on behalf of all Fed-

eral agencies. 
b. Predetermined rate means an indirect cost 

rate, applicable to a specified current or fu-

ture period, usually the organization’s fiscal 

year. The rate is based on an estimate of the 

costs to be incurred during the period. A pre-

determined rate is not subject to adjust-

ment. 
c. Fixed rate means an indirect cost rate 

which has the same characteristics as a pre-

determined rate, except that the difference 

between the estimated costs and the actual 

costs of the period covered by the rate is car-

ried forward as an adjustment to the rate 

computation of a subsequent period. 
d. Final rate means an indirect cost rate 

applicable to a specified past period which is 

based on the actual costs of the period. A 

final rate is not subject to adjustment. 
e. Provisional rate or billing rate means a 

temporary indirect cost rate applicable to a 

specified period which is used for funding, in-

terim reimbursement, and reporting indirect 

costs on Federal awards pending the estab-

lishment of a final rate for the period. 
f. Indirect cost proposal means the docu-

mentation prepared by an organization to 

substantiate its claim for the reimbursement 

of indirect costs. This proposal provides the 

basis for the review and negotiation leading 

to the establishment of an organization’s in-

direct cost rate. 
g. Cost objective means a function, organiza-

tional subdivision, contract, Federal award, 

or other work unit for which cost data are 

desired and for which provision is made to 

accumulate and measure the cost of proc-

esses, projects, jobs and capitalized projects. 

2. Negotiation and Approval of Rates 

a. Unless different arrangements are 

agreed to by the Federal agencies concerned, 

the Federal agency with the largest dollar 

value of Federal awards with an organization 

will be designated as the cognizant agency 

for indirect costs for the negotiation and ap-

proval of the indirect cost rates and, where 

necessary, other rates such as fringe benefit 

and computer charge-out rates. Once an 

agency is assigned cognizance for a par-

ticular nonprofit organization, the assign-

ment will not be changed unless there is a 

shift in the dollar volume of the Federal 

awards to the organization for at least three 

years. All concerned Federal agencies must 

be given the opportunity to participate in 

the negotiation process but, after a rate has 

been agreed upon, it will be accepted by all 

Federal agencies. When a Federal agency has 

reason to believe that special operating fac-

tors affecting its Federal awards necessitate 

special indirect cost rates in accordance 

with section B.5 of this Appendix, it will, 

prior to the time the rates are negotiated, 

notify the cognizant agency for indirect 

costs. (See also § 200.414 Indirect (F&A) costs 

of Part 200.) Where a non-Federal entity only 

receives funds as a subrecipient, see the re-

quirements of § 200.331 Requirements for 

pass-through entities. 
b. Except as otherwise provided in § 200.414 

Indirect (F&A) costs paragraph (f) of this 

Part, a nonprofit organization which has not 
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previously established an indirect cost rate 

with a Federal agency must submit its ini-

tial indirect cost proposal immediately after 

the organization is advised that a Federal 

award will be made and, in no event, later 

than three months after the effective date of 

the Federal award. 
c. Unless approved by the cognizant agency 

for indirect costs in accordance with § 200.414 

Indirect (F&A) costs paragraph (g) of this 

Part, organizations that have previously es-

tablished indirect cost rates must submit a 

new indirect cost proposal to the cognizant 

agency for indirect costs within six months 

after the close of each fiscal year. 
d. A predetermined rate may be negotiated 

for use on Federal awards where there is rea-

sonable assurance, based on past experience 

and reliable projection of the organization’s 

costs, that the rate is not likely to exceed a 

rate based on the organization’s actual costs. 
e. Fixed rates may be negotiated where 

predetermined rates are not considered ap-

propriate. A fixed rate, however, must not be 

negotiated if (i) all or a substantial portion 

of the organization’s Federal awards are ex-

pected to expire before the carry-forward ad-

justment can be made; (ii) the mix of Federal 

and non-Federal work at the organization is 

too erratic to permit an equitable carry-for-

ward adjustment; or (iii) the organization’s 

operations fluctuate significantly from year 

to year. 
f. Provisional and final rates must be nego-

tiated where neither predetermined nor fixed 

rates are appropriate. Predetermined or 

fixed rates may replace provisional rates at 

any time prior to the close of the organiza-

tion’s fiscal year. If that event does not 

occur, a final rate will be established and up-

ward or downward adjustments will be made 

based on the actual allowable costs incurred 

for the period involved. 
g. The results of each negotiation must be 

formalized in a written agreement between 

the cognizant agency for indirect costs and 

the nonprofit organization. The cognizant 

agency for indirect costs must make avail-

able copies of the agreement to all concerned 

Federal agencies. 
h. If a dispute arises in a negotiation of an 

indirect cost rate between the cognizant 

agency for indirect costs and the nonprofit 

organization, the dispute must be resolved in 

accordance with the appeals procedures of 

the cognizant agency for indirect costs. 
i. To the extent that problems are encoun-

tered among the Federal agencies in connec-

tion with the negotiation and approval proc-

ess, OMB will lend assistance as required to 

resolve such problems in a timely manner. 

D. Certification of Indirect (F&A) Costs 

(1) Required Certification. No proposal to 

establish indirect (F&A) cost rates must be 

acceptable unless such costs have been cer-

tified by the non-profit organization using 

the Certificate of Indirect (F&A) Costs set 

forth in section j. of this appendix. The cer-

tificate must be signed on behalf of the orga-

nization by an individual at a level no lower 

than vice president or chief financial officer 

for the organization. 

(2) Each indirect cost rate proposal must 

be accompanied by a certification in the fol-

lowing form: 

Certificate of Indirect (F&A) Costs 

This is to certify that to the best of my 

knowledge and belief: 

(1) I have reviewed the indirect (F&A) cost 

proposal submitted herewith; 

(2) All costs included in this proposal [iden-

tify date] to establish billing or final indi-

rect (F&A) costs rate for [identify period 

covered by rate] are allowable in accordance 

with the requirements of the Federal awards 

to which they apply and with Subpart E— 

Cost Principles of Part 200. 

(3) This proposal does not include any costs 

which are unallowable under Subpart E— 

Cost Principles of Part 200 such as (without 

limitation): public relations costs, contribu-

tions and donations, entertainment costs, 

fines and penalties, lobbying costs, and de-

fense of fraud proceedings; and 

(4) All costs included in this proposal are 

properly allocable to Federal awards on the 

basis of a beneficial or causal relationship 

between the expenses incurred and the Fed-

eral awards to which they are allocated in 

accordance with applicable requirements. 

I declare that the foregoing is true and cor-

rect. 

Nonprofit Organization: lllllllllll

Signature: llllllllllllllllll

Name of Official: llllllllllllll

Title: llllllllllllllllllll

Date of Execution: lllllllllllll

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 54410, Sept. 10, 2015] 

APPENDIX V TO PART 200—STATE/LOCAL 

GOVERNMENTWIDE CENTRAL SERVICE 

COST ALLOCATION PLANS 

A. GENERAL 

1. Most governmental units provide certain 

services, such as motor pools, computer cen-

ters, purchasing, accounting, etc., to oper-

ating agencies on a centralized basis. Since 

federally-supported awards are performed 

within the individual operating agencies, 

there needs to be a process whereby these 

central service costs can be identified and 

assigned to benefitted activities on a reason-

able and consistent basis. The central service 

cost allocation plan provides that process. 

All costs and other data used to distribute 

the costs included in the plan should be sup-

ported by formal accounting and other 
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records that will support the propriety of the 

costs assigned to Federal awards. 
2. Guidelines and illustrations of central 

service cost allocation plans are provided in 

a brochure published by the Department of 

Health and Human Services entitled ‘‘A 
Guide for State, Local and Indian Tribal Gov-
ernments: Cost Principles and Procedures for 
Developing Cost Allocation Plans and Indirect 
Cost Rates for Agreements with the Federal 

Government.’’ A copy of this brochure may be 

obtained from the HHS Cost Allocation Serv-

ices or at their Web site at https:// 

rates.psc.gov. 

B. DEFINITIONS 

1. Agency or operating agency means an or-

ganizational unit or sub-division within a 

governmental unit that is responsible for the 

performance or administration of Federal 

awards or activities of the governmental 

unit. 
2. Allocated central services means central 

services that benefit operating agencies but 

are not billed to the agencies on a fee-for- 

service or similar basis. These costs are allo-

cated to benefitted agencies on some reason-

able basis. Examples of such services might 

include general accounting, personnel ad-

ministration, purchasing, etc. 
3. Billed central services means central serv-

ices that are billed to benefitted agencies or 

programs on an individual fee-for-service or 

similar basis. Typical examples of billed cen-

tral services include computer services, 

transportation services, insurance, and 

fringe benefits. 
4. Cognizant agency for indirect costs is de-

fined in § 200.19 Cognizant agency for indirect 

costs of this Part. The determination of cog-

nizant agency for indirect costs for states 

and local governments is described in section 

F.1, Negotiation and Approval of Central 

Service Plans. 
5. Major local government means local gov-

ernment that receives more than $100 million 

in direct Federal awards subject to this Part. 

C. SCOPE OF THE CENTRAL SERVICE COST 

ALLOCATION PLANS 

The central service cost allocation plan 

will include all central service costs that 

will be claimed (either as a billed or an allo-

cated cost) under Federal awards and will be 

documented as described in section E. Costs 

of central services omitted from the plan 

will not be reimbursed. 

D. SUBMISSION REQUIREMENTS 

1. Each state will submit a plan to the De-

partment of Health and Human Services for 

each year in which it claims central service 

costs under Federal awards. The plan should 

include (a) a projection of the next year’s al-

located central service cost (based either on 

actual costs for the most recently completed 

year or the budget projection for the coming 

year), and (b) a reconciliation of actual allo-

cated central service costs to the estimated 

costs used for either the most recently com-

pleted year or the year immediately pre-

ceding the most recently completed year. 
2. Each major local government is also re-

quired to submit a plan to its cognizant 

agency for indirect costs annually. 
3. All other local governments claiming 

central service costs must develop a plan in 

accordance with the requirements described 

in this Part and maintain the plan and re-

lated supporting documentation for audit. 

These local governments are not required to 

submit their plans for Federal approval un-

less they are specifically requested to do so 

by the cognizant agency for indirect costs. 

Where a local government only receives 

funds as a subrecipient, the pass-through en-

tity will be responsible for monitoring the 

subrecipient’s plan. 
4. All central service cost allocation plans 

will be prepared and, when required, sub-

mitted within six months prior to the begin-

ning of each of the governmental unit’s fis-

cal years in which it proposes to claim cen-

tral service costs. Extensions may be grant-

ed by the cognizant agency for indirect costs 

on a case-by-case basis. 

E. DOCUMENTATION REQUIREMENTS FOR 

SUBMITTED PLANS 

The documentation requirements described 

in this section may be modified, expanded, or 

reduced by the cognizant agency for indirect 

costs on a case-by-case basis. For example, 

the requirements may be reduced for those 

central services which have little or no im-

pact on Federal awards. Conversely, if a re-

view of a plan indicates that certain addi-

tional information is needed, and will likely 

be needed in future years, it may be rou-

tinely requested in future plan submissions. 

Items marked with an asterisk (*) should be 

submitted only once; subsequent plans 

should merely indicate any changes since the 

last plan. 

1. General 

All proposed plans must be accompanied by 

the following: an organization chart suffi-

ciently detailed to show operations including 

the central service activities of the state/ 

local government whether or not they are 

shown as benefitting from central service 

functions; a copy of the Comprehensive An-

nual Financial Report (or a copy of the Exec-

utive Budget if budgeted costs are being pro-

posed) to support the allowable costs of each 

central service activity included in the plan; 

and, a certification (see subsection 4.) that 

the plan was prepared in accordance with 

this Part, contains only allowable costs, and 

was prepared in a manner that treated simi-

lar costs consistently among the various 
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Federal awards and between Federal and 

non-Federal awards/activities. 

2. Allocated Central Services 

For each allocated central service*, the 

plan must also include the following: a brief 

description of the service, an identification 

of the unit rendering the service and the op-

erating agencies receiving the service, the 

items of expense included in the cost of the 

service, the method used to distribute the 

cost of the service to benefitted agencies, 

and a summary schedule showing the alloca-

tion of each service to the specific benefitted 

agencies. If any self-insurance funds or 

fringe benefits costs are treated as allocated 

(rather than billed) central services, docu-

mentation discussed in subsections 3.b. and 

c. must also be included. 

3. Billed Services 

a. General. The information described in 

this section must be provided for all billed 

central services, including internal service 

funds, self-insurance funds, and fringe ben-

efit funds. 

b. Internal service funds. 

(1) For each internal service fund or simi-

lar activity with an operating budget of $5 

million or more, the plan must include: a 

brief description of each service; a balance 

sheet for each fund based on individual ac-

counts contained in the governmental unit’s 

accounting system; a revenue/expenses state-

ment, with revenues broken out by source, 

e.g., regular billings, interest earned, etc.; a 

listing of all non-operating transfers (as de-

fined by Generally Accepted Accounting 

Principles (GAAP)) into and out of the fund; 

a description of the procedures (method-

ology) used to charge the costs of each serv-

ice to users, including how billing rates are 

determined; a schedule of current rates; and, 

a schedule comparing total revenues (includ-

ing imputed revenues) generated by the serv-

ice to the allowable costs of the service, as 

determined under this Part, with an expla-

nation of how variances will be handled. 

(2) Revenues must consist of all revenues 

generated by the service, including unbilled 

and uncollected revenues. If some users were 

not billed for the services (or were not billed 

at the full rate for that class of users), a 

schedule showing the full imputed revenues 

associated with these users must be pro-

vided. Expenses must be broken out by ob-

ject cost categories (e.g., salaries, supplies, 

etc.). 

c. Self-insurance funds. For each self-insur-

ance fund, the plan must include: the fund 

balance sheet; a statement of revenue and 

expenses including a summary of billings 

and claims paid by agency; a listing of all 

non-operating transfers into and out of the 

fund; the type(s) of risk(s) covered by the 

fund (e.g., automobile liability, workers’ 

compensation, etc.); an explanation of how 

the level of fund contributions are deter-

mined, including a copy of the current actu-

arial report (with the actuarial assumptions 

used) if the contributions are determined on 

an actuarial basis; and, a description of the 

procedures used to charge or allocate fund 

contributions to benefitted activities. Re-

serve levels in excess of claims (1) submitted 

and adjudicated but not paid, (2) submitted 

but not adjudicated, and (3) incurred but not 

submitted must be identified and explained. 
d. Fringe benefits. For fringe benefit costs, 

the plan must include: a listing of fringe ben-

efits provided to covered employees, and the 

overall annual cost of each type of benefit; 

current fringe benefit policies; and proce-

dures used to charge or allocate the costs of 

the benefits to benefitted activities. In addi-

tion, for pension and post-retirement health 

insurance plans, the following information 

must be provided: the governmental unit’s 

funding policies, e.g., legislative bills, trust 

agreements, or state-mandated contribution 

rules, if different from actuarially deter-

mined rates; the pension plan’s costs accrued 

for the year; the amount funded, and date(s) 

of funding; a copy of the current actuarial 

report (including the actuarial assumptions); 

the plan trustee’s report; and, a schedule 

from the activity showing the value of the 

interest cost associated with late funding. 

4. Required Certification 

Each central service cost allocation plan 

will be accompanied by a certification in the 

following form: 

CERTIFICATE OF COST ALLOCATION 

PLAN 

This is to certify that I have reviewed the 

cost allocation plan submitted herewith and 

to the best of my knowledge and belief: 
(1) All costs included in this proposal [iden-

tify date] to establish cost allocations or bil-

lings for [identify period covered by plan] are 

allowable in accordance with the require-

ments of this Part and the Federal award(s) 

to which they apply. Unallowable costs have 

been adjusted for in allocating costs as indi-

cated in the cost allocation plan. 
(2) All costs included in this proposal are 

properly allocable to Federal awards on the 

basis of a beneficial or causal relationship 

between the expenses incurred and the Fed-

eral awards to which they are allocated in 

accordance with applicable requirements. 

Further, the same costs that have been 

treated as indirect costs have not been 

claimed as direct costs. Similar types of 

costs have been accounted for consistently. 

I declare that the foregoing is true and cor-

rect. 

Governmental Unit: lllllllllllll

Signature: llllllllllllllllll

Name of Official: llllllllllllll
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Title: llllllllllllllllllll

Date of Execution: lllllllllllll

F. NEGOTIATION AND APPROVAL OF CENTRAL 

SERVICE PLANS 

1. Federal Cognizant Agency for Indirect Costs 
Assignments for Cost Negotiation 

In general, unless different arrangements 

are agreed to by the concerned Federal agen-

cies, for central service cost allocation 

plans, the cognizant agency responsible for 

review and approval is the Federal agency 

with the largest dollar value of total Federal 

awards with a governmental unit. For indi-

rect cost rates and departmental indirect 

cost allocation plans, the cognizant agency 

is the Federal agency with the largest dollar 

value of direct Federal awards with a govern-

mental unit or component, as appropriate. 

Once designated as the cognizant agency for 

indirect costs, the Federal agency must re-

main so for a period of five years. In addi-

tion, the following Federal agencies continue 

to be responsible for the indicated govern-

mental entities: 
Department of Health and Human Services— 

Public assistance and state-wide cost alloca-

tion plans for all states (including the Dis-

trict of Columbia and Puerto Rico), state 

and local hospitals, libraries and health dis-

tricts. 
Department of the Interior—Indian tribal 

governments, territorial governments, and 

state and local park and recreational dis-

tricts. 
Department of Labor—State and local labor 

departments. 
Department of Education—School districts 

and state and local education agencies. 
Department of Agriculture—State and local 

agriculture departments. 
Department of Transportation—State and 

local airport and port authorities and transit 

districts. 
Department of Commerce—State and local 

economic development districts. 
Department of Housing and Urban Develop-

ment—State and local housing and develop-

ment districts. 
Environmental Protection Agency—State and 

local water and sewer districts. 

2. Review 

All proposed central service cost allocation 

plans that are required to be submitted will 

be reviewed, negotiated, and approved by the 

cognizant agency for indirect costs on a 

timely basis. The cognizant agency for indi-

rect costs will review the proposal within six 

months of receipt of the proposal and either 

negotiate/approve the proposal or advise the 

governmental unit of the additional docu-

mentation needed to support/evaluate the 

proposed plan or the changes required to 

make the proposal acceptable. Once an 

agreement with the governmental unit has 

been reached, the agreement will be accepted 

and used by all Federal agencies, unless pro-

hibited or limited by statute. Where a Fed-

eral awarding agency has reason to believe 

that special operating factors affecting its 

Federal awards necessitate special consider-

ation, the funding agency will, prior to the 

time the plans are negotiated, notify the 

cognizant agency for indirect costs. 

3. Agreement 

The results of each negotiation must be 

formalized in a written agreement between 

the cognizant agency for indirect costs and 

the governmental unit. This agreement will 

be subject to re-opening if the agreement is 

subsequently found to violate a statute or 

the information upon which the plan was ne-

gotiated is later found to be materially in-

complete or inaccurate. The results of the 

negotiation must be made available to all 

Federal agencies for their use. 

4. Adjustments 

Negotiated cost allocation plans based on a 

proposal later found to have included costs 

that: (a) are unallowable (i) as specified by 

law or regulation, (ii) as identified in subpart 

F, General Provisions for selected Items of 

Cost of this Part, or (iii) by the terms and 

conditions of Federal awards, or (b) are unal-

lowable because they are clearly not allo-

cable to Federal awards, must be adjusted, or 

a refund must be made at the option of the 

cognizant agency for indirect costs, includ-

ing earned or imputed interest from the date 

of transfer and debt interest, if applicable, 

chargeable in accordance with applicable 

Federal cognizant agency for indirect costs 

regulations. Adjustments or cash refunds 

may include, at the option of the cognizant 

agency for indirect costs, earned or imputed 

interest from the date of expenditure and de-

linquent debt interest, if applicable, charge-

able in accordance with applicable cognizant 

agency claims collection regulations. These 

adjustments or refunds are designed to cor-

rect the plans and do not constitute a re-

opening of the negotiation. 

G. OTHER POLICIES 

1. Billed Central Service Activities 

Each billed central service activity must 

separately account for all revenues (includ-

ing imputed revenues) generated by the serv-

ice, expenses incurred to furnish the service, 

and profit/loss. 

2. Working Capital Reserves 

Internal service funds are dependent upon 

a reasonable level of working capital reserve 

to operate from one billing cycle to the next. 

Charges by an internal service activity to 
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provide for the establishment and mainte-

nance of a reasonable level of working cap-

ital reserve, in addition to the full recovery 

of costs, are allowable. A working capital re-

serve as part of retained earnings of up to 60 

calendar days cash expenses for normal oper-

ating purposes is considered reasonable. A 

working capital reserve exceeding 60 cal-

endar days may be approved by the cog-

nizant agency for indirect costs in excep-

tional cases. 

3. Carry-Forward Adjustments of Allocated 

Central Service Costs 

Allocated central service costs are usually 

negotiated and approved for a future fiscal 

year on a ‘‘fixed with carry-forward’’ basis. 

Under this procedure, the fixed amounts for 

the future year covered by agreement are 

not subject to adjustment for that year. 

However, when the actual costs of the year 

involved become known, the differences be-

tween the fixed amounts previously approved 

and the actual costs will be carried forward 

and used as an adjustment to the fixed 

amounts established for a later year. This 

‘‘carry-forward’’ procedure applies to all cen-

tral services whose costs were fixed in the 

approved plan. However, a carry-forward ad-

justment is not permitted, for a central serv-

ice activity that was not included in the ap-

proved plan, or for unallowable costs that 

must be reimbursed immediately. 

4. Adjustments of Billed Central Services 

Billing rates used to charge Federal awards 

must be based on the estimated costs of pro-

viding the services, including an estimate of 

the allocable central service costs. A com-

parison of the revenue generated by each 

billed service (including total revenues 

whether or not billed or collected) to the ac-

tual allowable costs of the service will be 

made at least annually, and an adjustment 

will be made for the difference between the 

revenue and the allowable costs. These ad-

justments will be made through one of the 

following adjustment methods: (a) a cash re-

fund including earned or imputed interest 

from the date of transfer and debt interest, if 

applicable, chargeable in accordance with 

applicable Federal cognizant agency for indi-

rect costs regulations to the Federal Govern-

ment for the Federal share of the adjust-

ment, (b) credits to the amounts charged to 

the individual programs, (c) adjustments to 

future billing rates, or (d) adjustments to al-

located central service costs. Adjustments to 

allocated central services will not be per-

mitted where the total amount of the adjust-

ment for a particular service (Federal share 

and non-Federal) share exceeds $500,000. Ad-

justment methods may include, at the option 

of the cognizant agency, earned or imputed 

interest from the date of expenditure and de-

linquent debt interest, if applicable, charge-

able in accordance with applicable cognizant 

agency claims collection regulations. 

5. Records Retention 

All central service cost allocation plans 

and related documentation used as a basis 

for claiming costs under Federal awards 

must be retained for audit in accordance 

with the records retention requirements con-

tained in Subpart D—Post Federal Award 

Requirements, of Part 200. 

6. Appeals 

If a dispute arises in the negotiation of a 

plan between the cognizant agency for indi-

rect costs and the governmental unit, the 

dispute must be resolved in accordance with 

the appeals procedures of the cognizant 

agency for indirect costs. 

7. OMB Assistance 

To the extent that problems are encoun-

tered among the Federal agencies or govern-

mental units in connection with the negotia-

tion and approval process, OMB will lend as-

sistance, as required, to resolve such prob-

lems in a timely manner. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 

FR 54410, Sept. 10, 2015] 

APPENDIX VI TO PART 200—PUBLIC 

ASSISTANCE COST ALLOCATION PLANS 

A. GENERAL 

Federally-financed programs administered 

by state public assistance agencies are fund-

ed predominately by the Department of 

Health and Human Services (HHS). In sup-

port of its stewardship requirements, HHS 

has published requirements for the develop-

ment, documentation, submission, negotia-

tion, and approval of public assistance cost 

allocation plans in Subpart E of 45 CFR Part 

95. All administrative costs (direct and indi-

rect) are normally charged to Federal awards 

by implementing the public assistance cost 

allocation plan. This Appendix extends these 

requirements to all Federal awarding agen-

cies whose programs are administered by a 

state public assistance agency. Major feder-

ally-financed programs typically adminis-

tered by state public assistance agencies in-

clude: Temporary Aid to Needy Families 

(TANF), Medicaid, Food Stamps, Child Sup-

port Enforcement, Adoption Assistance and 

Foster Care, and Social Services Block 

Grant. 

B. DEFINITIONS 

1. State public assistance agency means a 

state agency administering or supervising 

the administration of one or more public as-

sistance programs operated by the state as 

identified in Subpart E of 45 CFR Part 95. 
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For the purpose of this Appendix, these pro-

grams include all programs administered by 

the state public assistance agency. 
2. State public assistance agency costs means 

all costs incurred by, or allocable to, the 

state public assistance agency, except ex-

penditures for financial assistance, medical 

contractor payments, food stamps, and pay-

ments for services and goods provided di-

rectly to program recipients. 

C. POLICY 

State public assistance agencies will de-

velop, document and implement, and the 

Federal Government will review, negotiate, 

and approve, public assistance cost alloca-

tion plans in accordance with Subpart E of 45 

CFR Part 95. The plan will include all pro-

grams administered by the state public as-

sistance agency. Where a letter of approval 

or disapproval is transmitted to a state pub-

lic assistance agency in accordance with 

Subpart E, the letter will apply to all Fed-

eral agencies and programs. The remaining 

sections of this Appendix (except for the re-

quirement for certification) summarize the 

provisions of Subpart E of 45 CFR Part 95. 

D. SUBMISSION, DOCUMENTATION, AND AP-

PROVAL OF PUBLIC ASSISTANCE COST ALLO-

CATION PLANS 

1. State public assistance agencies are re-

quired to promptly submit amendments to 

the cost allocation plan to HHS for review 

and approval. 
2. Under the coordination process outlined 

in section E, Review of Implementation of 

Approved Plans, affected Federal agencies 

will review all new plans and plan amend-

ments and provide comments, as appro-

priate, to HHS. The effective date of the plan 

or plan amendment will be the first day of 

the calendar quarter following the event 

that required the amendment, unless an-

other date is specifically approved by HHS. 

HHS, as the cognizant agency for indirect 

costs acting on behalf of all affected Federal 

agencies, will, as necessary, conduct negotia-

tions with the state public assistance agency 

and will inform the state agency of the ac-

tion taken on the plan or plan amendment. 

E. REVIEW OF IMPLEMENTATION OF APPROVED 

PLANS 

1. Since public assistance cost allocation 

plans are of a narrative nature, the review 

during the plan approval process consists of 

evaluating the appropriateness of the pro-

posed groupings of costs (cost centers) and 

the related allocation bases. As such, the 

Federal Government needs some assurance 

that the cost allocation plan has been imple-

mented as approved. This is accomplished by 

reviews by the Federal awarding agencies, 

single audits, or audits conducted by the 

cognizant agency for indirect costs. 

2. Where inappropriate charges affecting 

more than one Federal awarding agency are 

identified, the cognizant HHS cost negotia-

tion office will be advised and will take the 

lead in resolving the issue(s) as provided for 

in Subpart E of 45 CFR Part 95. 

3. If a dispute arises in the negotiation of 

a plan or from a disallowance involving two 

or more Federal awarding agencies, the dis-

pute must be resolved in accordance with the 

appeals procedures set out in 45 CFR Part 16. 

Disputes involving only one Federal award-

ing agency will be resolved in accordance 

with the Federal awarding agency’s appeal 

process. 

4. To the extent that problems are encoun-

tered among the Federal awarding agencies 

or governmental units in connection with 

the negotiation and approval process, the Of-

fice of Management and Budget will lend as-

sistance, as required, to resolve such prob-

lems in a timely manner. 

F. UNALLOWABLE COSTS 

Claims developed under approved cost allo-

cation plans will be based on allowable costs 

as identified in this Part. Where unallowable 

costs have been claimed and reimbursed, 

they will be refunded to the program that re-

imbursed the unallowable cost using one of 

the following methods: (a) a cash refund, (b) 

offset to a subsequent claim, or (c) credits to 

the amounts charged to individual Federal 

awards. Cash refunds, offsets, and credits 

may include at the option of the cognizant 

agency for indirect cost, earned or imputed 

interest from the date of expenditure and de-

linquent debt interest, if applicable, charge-

able in accordance with applicable cognizant 

agency for indirect cost claims collection 

regulations. 

APPENDIX VII TO PART 200—STATES AND 

LOCAL GOVERNMENT AND INDIAN 

TRIBE INDIRECT COST PROPOSALS 

A. GENERAL 

1. Indirect costs are those that have been 

incurred for common or joint purposes. 

These costs benefit more than one cost ob-

jective and cannot be readily identified with 

a particular final cost objective without ef-

fort disproportionate to the results achieved. 

After direct costs have been determined and 

assigned directly to Federal awards and 

other activities as appropriate, indirect costs 

are those remaining to be allocated to bene-

fitted cost objectives. A cost may not be al-

located to a Federal award as an indirect 

cost if any other cost incurred for the same 

purpose, in like circumstances, has been as-

signed to a Federal award as a direct cost. 

2. Indirect costs include (a) the indirect 

costs originating in each department or 

agency of the governmental unit carrying 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00234 Fmt 8010 Sfmt 8002 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



223 

OMB Guidance Pt. 200, App. VII 

out Federal awards and (b) the costs of cen-

tral governmental services distributed 

through the central service cost allocation 

plan (as described in Appendix V to Part 

200—State/Local Government and Indian 

Tribe-Wide Central Service Cost Allocation 

Plans) and not otherwise treated as direct 

costs. 
3. Indirect costs are normally charged to 

Federal awards by the use of an indirect cost 

rate. A separate indirect cost rate(s) is usu-

ally necessary for each department or agen-

cy of the governmental unit claiming indi-

rect costs under Federal awards. Guidelines 

and illustrations of indirect cost proposals 

are provided in a brochure published by the 

Department of Health and Human Services 

entitled ‘‘A Guide for States and Local Govern-
ment Agencies: Cost Principles and Procedures 
for Establishing Cost Allocation Plans and Indi-
rect Cost Rates for Grants and Contracts with 
the Federal Government.’’ A copy of this bro-

chure may be obtained from HHS Cost Allo-

cation Services or at their Web site at https:// 
rates.psc.gov. 

4. Because of the diverse characteristics 

and accounting practices of governmental 

units, the types of costs which may be classi-

fied as indirect costs cannot be specified in 

all situations. However, typical examples of 

indirect costs may include certain state/ 

local-wide central service costs, general ad-

ministration of the non-Federal entity ac-

counting and personnel services performed 

within the non-Federal entity, depreciation 

on buildings and equipment, the costs of op-

erating and maintaining facilities. 
5. This Appendix does not apply to state 

public assistance agencies. These agencies 

should refer instead to Appendix VI to Part 

200—Public Assistance Cost Allocation 

Plans. 

B. DEFINITIONS 

1. Base means the accumulated direct costs 

(normally either total direct salaries and 

wages or total direct costs exclusive of any 

extraordinary or distorting expenditures) 

used to distribute indirect costs to indi-

vidual Federal awards. The direct cost base 

selected should result in each Federal award 

bearing a fair share of the indirect costs in 

reasonable relation to the benefits received 

from the costs. 
2. Base period for the allocation of indirect 

costs is the period in which such costs are in-

curred and accumulated for allocation to ac-

tivities performed in that period. The base 

period normally should coincide with the 

governmental unit’s fiscal year, but in any 

event, must be so selected as to avoid inequi-

ties in the allocation of costs. 
3. Cognizant agency for indirect costs means 

the Federal agency responsible for reviewing 

and approving the governmental unit’s indi-

rect cost rate(s) on the behalf of the Federal 

Government. The cognizant agency for indi-

rect costs assignment is described in Appen-

dix V, section F, Negotiation and Approval 

of Central Service Plans. 
4. Final rate means an indirect cost rate ap-

plicable to a specified past period which is 

based on the actual allowable costs of the pe-

riod. A final audited rate is not subject to 

adjustment. 
5. Fixed rate means an indirect cost rate 

which has the same characteristics as a pre-

determined rate, except that the difference 

between the estimated costs and the actual, 

allowable costs of the period covered by the 

rate is carried forward as an adjustment to 

the rate computation of a subsequent period. 
6. Indirect cost pool is the accumulated 

costs that jointly benefit two or more pro-

grams or other cost objectives. 
7. Indirect cost rate is a device for deter-

mining in a reasonable manner the propor-

tion of indirect costs each program should 

bear. It is the ratio (expressed as a percent-

age) of the indirect costs to a direct cost 

base. 
8. Indirect cost rate proposal means the doc-

umentation prepared by a governmental unit 

or subdivision thereof to substantiate its re-

quest for the establishment of an indirect 

cost rate. 
9. Predetermined rate means an indirect cost 

rate, applicable to a specified current or fu-

ture period, usually the governmental unit’s 

fiscal year. This rate is based on an estimate 

of the costs to be incurred during the period. 

Except under very unusual circumstances, a 

predetermined rate is not subject to adjust-

ment. (Because of legal constraints, pre-

determined rates are not permitted for Fed-

eral contracts; they may, however, be used 

for grants or cooperative agreements.) Pre-

determined rates may not be used by govern-

mental units that have not submitted and 

negotiated the rate with the cognizant agen-

cy for indirect costs. In view of the potential 

advantages offered by this procedure, nego-

tiation of predetermined rates for indirect 

costs for a period of two to four years should 

be the norm in those situations where the 

cost experience and other pertinent facts 

available are deemed sufficient to enable the 

parties involved to reach an informed judg-

ment as to the probable level of indirect 

costs during the ensuing accounting periods. 
10. Provisional rate means a temporary indi-

rect cost rate applicable to a specified period 

which is used for funding, interim reimburse-

ment, and reporting indirect costs on Fed-

eral awards pending the establishment of a 

‘‘final’’ rate for that period. 

C. ALLOCATION OF INDIRECT COSTS AND 

DETERMINATION OF INDIRECT COST RATES 

1. General 

a. Where a governmental unit’s depart-

ment or agency has only one major function, 

or where all its major functions benefit from 
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the indirect costs to approximately the same 

degree, the allocation of indirect costs and 

the computation of an indirect cost rate may 

be accomplished through simplified alloca-

tion procedures as described in subsection 2. 
b. Where a governmental unit’s depart-

ment or agency has several major functions 

which benefit from its indirect costs in vary-

ing degrees, the allocation of indirect costs 

may require the accumulation of such costs 

into separate cost groupings which then are 

allocated individually to benefitted func-

tions by means of a base which best meas-

ures the relative degree of benefit. The indi-

rect costs allocated to each function are 

then distributed to individual Federal 

awards and other activities included in that 

function by means of an indirect cost rate(s). 
c. Specific methods for allocating indirect 

costs and computing indirect cost rates 

along with the conditions under which each 

method should be used are described in sub-

sections 2, 3 and 4. 

2. Simplified Method 

a. Where a non-Federal entity’s major 

functions benefit from its indirect costs to 

approximately the same degree, the alloca-

tion of indirect costs may be accomplished 

by (1) classifying the non-Federal entity’s 

total costs for the base period as either di-

rect or indirect, and (2) dividing the total al-

lowable indirect costs (net of applicable 

credits) by an equitable distribution base. 

The result of this process is an indirect cost 

rate which is used to distribute indirect 

costs to individual Federal awards. The rate 

should be expressed as the percentage which 

the total amount of allowable indirect costs 

bears to the base selected. This method 

should also be used where a governmental 

unit’s department or agency has only one 

major function encompassing a number of in-

dividual projects or activities, and may be 

used where the level of Federal awards to 

that department or agency is relatively 

small. 

b. Both the direct costs and the indirect 

costs must exclude capital expenditures and 

unallowable costs. However, unallowable 

costs must be included in the direct costs if 

they represent activities to which indirect 

costs are properly allocable. 

c. The distribution base may be (1) total di-

rect costs (excluding capital expenditures 

and other distorting items, such as pass- 

through funds, subcontracts in excess of 

$25,000, participant support costs, etc.), (2) 

direct salaries and wages, or (3) another base 

which results in an equitable distribution. 

3. Multiple Allocation Base Method 

a. Where a non-Federal entity’s indirect 

costs benefit its major functions in varying 

degrees, such costs must be accumulated 

into separate cost groupings. Each grouping 

must then be allocated individually to bene-

fitted functions by means of a base which 

best measures the relative benefits. 

b. The cost groupings should be established 

so as to permit the allocation of each group-

ing on the basis of benefits provided to the 

major functions. Each grouping should con-

stitute a pool of expenses that are of like 

character in terms of the functions they ben-

efit and in terms of the allocation base 

which best measures the relative benefits 

provided to each function. The number of 

separate groupings should be held within 

practical limits, taking into consideration 

the materiality of the amounts involved and 

the degree of precision needed. 

c. Actual conditions must be taken into ac-

count in selecting the base to be used in allo-

cating the expenses in each grouping to ben-

efitted functions. When an allocation can be 

made by assignment of a cost grouping di-

rectly to the function benefitted, the alloca-

tion must be made in that manner. When the 

expenses in a grouping are more general in 

nature, the allocation should be made 

through the use of a selected base which pro-

duces results that are equitable to both the 

Federal Government and the governmental 

unit. In general, any cost element or related 

factor associated with the governmental 

unit’s activities is potentially adaptable for 

use as an allocation base provided that: (1) it 

can readily be expressed in terms of dollars 

or other quantitative measures (total direct 

costs, direct salaries and wages, staff hours 

applied, square feet used, hours of usage, 

number of documents processed, population 

served, and the like), and (2) it is common to 

the benefitted functions during the base pe-

riod. 

d. Except where a special indirect cost 

rate(s) is required in accordance with para-

graph (C)(4) of this Appendix, the separate 

groupings of indirect costs allocated to each 

major function must be aggregated and 

treated as a common pool for that function. 

The costs in the common pool must then be 

distributed to individual Federal awards in-

cluded in that function by use of a single in-

direct cost rate. 

e. The distribution base used in computing 

the indirect cost rate for each function may 

be (1) total direct costs (excluding capital ex-

penditures and other distorting items such 

as pass-through funds, subawards in excess of 

$25,000, participant support costs, etc.), (2) 

direct salaries and wages, or (3) another base 

which results in an equitable distribution. 

An indirect cost rate should be developed for 

each separate indirect cost pool developed. 

The rate in each case should be stated as the 

percentage relationship between the par-

ticular indirect cost pool and the distribu-

tion base identified with that pool. 
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4. Special Indirect Cost Rates 

a. In some instances, a single indirect cost 

rate for all activities of a non-Federal entity 

or for each major function of the agency may 

not be appropriate. It may not take into ac-

count those different factors which may sub-

stantially affect the indirect costs applicable 

to a particular program or group of pro-

grams. The factors may include the physical 

location of the work, the level of administra-

tive support required, the nature of the fa-

cilities or other resources employed, the or-

ganizational arrangements used, or any com-

bination thereof. When a particular Federal 

award is carried out in an environment 

which appears to generate a significantly 

different level of indirect costs, provisions 

should be made for a separate indirect cost 

pool applicable to that Federal award. The 

separate indirect cost pool should be devel-

oped during the course of the regular alloca-

tion process, and the separate indirect cost 

rate resulting therefrom should be used, pro-

vided that: (1) The rate differs significantly 

from the rate which would have been devel-

oped under paragraphs (C)(2) and (C)(3) of 

this Appendix, and (2) the Federal award to 

which the rate would apply is material in 

amount. 
b. Where Federal statutes restrict the re-

imbursement of certain indirect costs, it 

may be necessary to develop a special rate 

for the affected Federal award. Where a ‘‘re-

stricted rate’’ is required, the same proce-

dure for developing a non-restricted rate will 

be used except for the additional step of the 

elimination from the indirect cost pool those 

costs for which the law prohibits reimburse-

ment. 

D. SUBMISSION AND DOCUMENTATION OF 

PROPOSALS 

1. Submission of Indirect Cost Rate Proposals 

a. All departments or agencies of the gov-

ernmental unit desiring to claim indirect 

costs under Federal awards must prepare an 

indirect cost rate proposal and related docu-

mentation to support those costs. The pro-

posal and related documentation must be re-

tained for audit in accordance with the 

records retention requirements contained in 

§ 200.333 Retention Requirements for Records. 

b. A governmental department or agency 

unit that receives more than $35 million in 

direct Federal funding must submit its indi-

rect cost rate proposal to its cognizant agen-

cy for indirect costs. Other governmental de-

partment or agency must develop an indirect 

cost proposal in accordance with the require-

ments of this Part and maintain the proposal 

and related supporting documentation for 

audit. These governmental departments or 

agencies are not required to submit their 

proposals unless they are specifically re-

quested to do so by the cognizant agency for 

indirect costs. Where a non-Federal entity 

only receives funds as a subrecipient, the 

pass-through entity will be responsible for 

negotiating and/or monitoring the subrecipi-

ent’s indirect costs. 

c. Each Indian tribal government desiring 

reimbursement of indirect costs must submit 

its indirect cost proposal to the Department 

of the Interior (its cognizant agency for indi-

rect costs). 

d. Indirect cost proposals must be devel-

oped (and, when required, submitted) within 

six months after the close of the govern-

mental unit’s fiscal year, unless an exception 

is approved by the cognizant agency for indi-

rect costs. If the proposed central service 

cost allocation plan for the same period has 

not been approved by that time, the indirect 

cost proposal may be prepared including an 

amount for central services that is based on 

the latest federally-approved central service 

cost allocation plan. The difference between 

these central service amounts and the 

amounts ultimately approved will be com-

pensated for by an adjustment in a subse-

quent period. 

2. Documentation of Proposals 

The following must be included with each 

indirect cost proposal: 

a. The rates proposed, including subsidiary 

work sheets and other relevant data, cross 

referenced and reconciled to the financial 

data noted in subsection b. Allocated central 

service costs will be supported by the sum-

mary table included in the approved central 

service cost allocation plan. This summary 

table is not required to be submitted with 

the indirect cost proposal if the central serv-

ice cost allocation plan for the same fiscal 

year has been approved by the cognizant 

agency for indirect costs and is available to 

the funding agency. 

b. A copy of the financial data (financial 

statements, comprehensive annual financial 

report, executive budgets, accounting re-

ports, etc.) upon which the rate is based. Ad-

justments resulting from the use of 

unaudited data will be recognized, where ap-

propriate, by the Federal cognizant agency 

for indirect costs in a subsequent proposal. 

c. The approximate amount of direct base 

costs incurred under Federal awards. These 

costs should be broken out between salaries 

and wages and other direct costs. 

d. A chart showing the organizational 

structure of the agency during the period for 

which the proposal applies, along with a 

functional statement(s) noting the duties 

and/or responsibilities of all units that com-

prise the agency. (Once this is submitted, 

only revisions need be submitted with subse-

quent proposals.) 
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3. Required certification. 

Each indirect cost rate proposal must be 

accompanied by a certification in the fol-

lowing form: 

CERTIFICATE OF INDIRECT COSTS 

This is to certify that I have reviewed the 

indirect cost rate proposal submitted here-

with and to the best of my knowledge and 

belief: 

(1) All costs included in this proposal [iden-

tify date] to establish billing or final indi-

rect costs rates for [identify period covered 

by rate] are allowable in accordance with the 

requirements of the Federal award(s) to 

which they apply and the provisions of this 

Part. Unallowable costs have been adjusted 

for in allocating costs as indicated in the in-

direct cost proposal 

(2) All costs included in this proposal are 

properly allocable to Federal awards on the 

basis of a beneficial or causal relationship 

between the expenses incurred and the agree-

ments to which they are allocated in accord-

ance with applicable requirements. Further, 

the same costs that have been treated as in-

direct costs have not been claimed as direct 

costs. Similar types of costs have been ac-

counted for consistently and the Federal 

Government will be notified of any account-

ing changes that would affect the predeter-

mined rate. 

I declare that the foregoing is true and cor-

rect. 

Governmental Unit: lllllllllllll

Signature: llllllllllllllllll

Name of Official: llllllllllllll

Title: llllllllllllllllllll

Date of Execution: lllllllllllll

E. NEGOTIATION AND APPROVAL OF RATES. 

1. Indirect cost rates will be reviewed, ne-

gotiated, and approved by the cognizant 

agency on a timely basis. Once a rate has 

been agreed upon, it will be accepted and 

used by all Federal agencies unless prohib-

ited or limited by statute. Where a Federal 

awarding agency has reason to believe that 

special operating factors affecting its Fed-

eral awards necessitate special indirect cost 

rates, the funding agency will, prior to the 

time the rates are negotiated, notify the cog-

nizant agency for indirect costs. 

2. The use of predetermined rates, if al-

lowed, is encouraged where the cognizant 

agency for indirect costs has reasonable as-

surance based on past experience and reli-

able projection of the non-Federal entity’s 

costs, that the rate is not likely to exceed a 

rate based on actual costs. Long-term agree-

ments utilizing predetermined rates extend-

ing over two or more years are encouraged, 

where appropriate. 

3. The results of each negotiation must be 

formalized in a written agreement between 

the cognizant agency for indirect costs and 

the governmental unit. This agreement will 

be subject to re-opening if the agreement is 

subsequently found to violate a statute, or 

the information upon which the plan was ne-

gotiated is later found to be materially in-

complete or inaccurate. The agreed upon 

rates must be made available to all Federal 

agencies for their use. 
4. Refunds must be made if proposals are 

later found to have included costs that (a) 

are unallowable (i) as specified by law or reg-

ulation, (ii) as identified in § 200.420 Consider-

ations for selected items of cost, of this Part, 

or (iii) by the terms and conditions of Fed-

eral awards, or (b) are unallowable because 

they are clearly not allocable to Federal 

awards. These adjustments or refunds will be 

made regardless of the type of rate nego-

tiated (predetermined, final, fixed, or provi-

sional). 

F. OTHER POLICIES 

1. Fringe Benefit Rates 

If overall fringe benefit rates are not ap-

proved for the governmental unit as part of 

the central service cost allocation plan, 

these rates will be reviewed, negotiated and 

approved for individual recipient agencies 

during the indirect cost negotiation process. 

In these cases, a proposed fringe benefit rate 

computation should accompany the indirect 

cost proposal. If fringe benefit rates are not 

used at the recipient agency level (i.e., the 

agency specifically identifies fringe benefit 

costs to individual employees), the govern-

mental unit should so advise the cognizant 

agency for indirect costs. 

2. Billed Services Provided by the Recipient 

Agency 

In some cases, governmental departments 

or agencies (components of the govern-

mental unit) provide and bill for services 

similar to those covered by central service 

cost allocation plans (e.g., computer cen-

ters). Where this occurs, the governmental 

departments or agencies (components of the 

governmental unit)should be guided by the 

requirements in Appendix V relating to the 

development of billing rates and documenta-

tion requirements, and should advise the 

cognizant agency for indirect costs of any 

billed services. Reviews of these types of 

services (including reviews of costing/billing 

methodology, profits or losses, etc.) will be 

made on a case-by-case basis as warranted by 

the circumstances involved. 

3. Indirect Cost Allocations Not Using Rates 

In certain situations, governmental de-

partments or agencies (components of the 

governmental unit), because of the nature of 

their Federal awards, may be required to de-

velop a cost allocation plan that distributes 
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indirect (and, in some cases, direct) costs to 

the specific funding sources. In these cases, a 

narrative cost allocation methodology 

should be developed, documented, main-

tained for audit, or submitted, as appro-

priate, to the cognizant agency for indirect 

costs for review, negotiation, and approval. 

4. Appeals 

If a dispute arises in a negotiation of an in-

direct cost rate (or other rate) between the 

cognizant agency for indirect costs and the 

governmental unit, the dispute must be re-

solved in accordance with the appeals proce-

dures of the cognizant agency for indirect 

costs. 

5. Collection of Unallowable Costs and 

Erroneous Payments 

Costs specifically identified as unallowable 

and charged to Federal awards either di-

rectly or indirectly will be refunded (includ-

ing interest chargeable in accordance with 

applicable Federal cognizant agency for indi-

rect costs regulations). 

6. OMB Assistance 

To the extent that problems are encoun-

tered among the Federal agencies or govern-

mental units in connection with the negotia-

tion and approval process, OMB will lend as-

sistance, as required, to resolve such prob-

lems in a timely manner. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75889, Dec. 19, 2014] 

APPENDIX VIII TO PART 200—NONPROFIT 

ORGANIZATIONS EXEMPTED FROM 

SUBPART E—COST PRINCIPLES OF 

PART 200 

1. Advance Technology Institute (ATI), 

Charleston, South Carolina 

2. Aerospace Corporation, El Segundo, Cali-

fornia 

3. American Institutes of Research (AIR), 

Washington, DC 

4. Argonne National Laboratory, Chicago, Il-

linois 

5. Atomic Casualty Commission, Wash-

ington, DC 

6. Battelle Memorial Institute, 

Headquartered in Columbus, Ohio 

7. Brookhaven National Laboratory, Upton, 

New York 

8. Charles Stark Draper Laboratory, Incor-

porated, Cambridge, Massachusetts 

9. CNA Corporation (CNAC), Alexandria, Vir-

ginia 

10. Environmental Institute of Michigan, 

Ann Arbor, Michigan 

11. Georgia Institute of Technology/Georgia 

Tech Applied Research Corporation/Geor-

gia Tech Research Institute, Atlanta, 

Georgia 

12. Hanford Environmental Health Founda-

tion, Richland, Washington 

13. IIT Research Institute, Chicago, Illinois 

14. Institute of Gas Technology, Chicago, Il-

linois 

15. Institute for Defense Analysis, Alexan-

dria, Virginia 

16. LMI, McLean, Virginia 

17. Mitre Corporation, Bedford, Massachu-

setts 

18. Noblis, Inc., Falls Church, Virginia 

19. National Radiological Astronomy Observ-

atory, Green Bank, West Virginia 

20. National Renewable Energy Laboratory, 

Golden, Colorado 

21. Oak Ridge Associated Universities, Oak 

Ridge, Tennessee 

22. Rand Corporation, Santa Monica, Cali-

fornia 

23. Research Triangle Institute, Research 

Triangle Park, North Carolina 

24. Riverside Research Institute, New York, 

New York 

25. South Carolina Research Authority 

(SCRA), Charleston, South Carolina 

26. Southern Research Institute, Bir-

mingham, Alabama 

27. Southwest Research Institute, San Anto-

nio, Texas 

28. SRI International, Menlo Park, California 

29. Syracuse Research Corporation, Syra-

cuse, New York 

30. Universities Research Association, Incor-

porated (National Acceleration Lab), Ar-

gonne, Illinois 

31. Urban Institute, Washington DC 

32. Non-profit insurance companies, such as 

Blue Cross and Blue Shield Organizations 

33. Other non-profit organizations as nego-

tiated with Federal awarding agencies 

APPENDIX IX TO PART 200—HOSPITAL 

COST PRINCIPLES 

Based on initial feedback, OMB proposes to 

establish a review process to consider exist-

ing hospital cost determine how best to up-

date and align them with this Part. Until 

such time as revised guidance is proposed 

and implemented for hospitals, the existing 

principles located at 45 CFR Part 75 Appen-

dix E, entitled ‘‘Principles for Determining 

Cost Applicable to Research and Develop-

ment Under Grants and Contracts with Hos-

pitals,’’ remain in effect. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 

FR 75889, Dec. 19, 2014] 

APPENDIX X TO PART 200—DATA 

COLLECTION FORM (FORM SF–SAC) 

The Data Collection Form SF–SAC is 

available on the FAC Web site. 
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APPENDIX XI TO PART 200—COMPLIANCE 

SUPPLEMENT 

The compliance supplement is available on 

the OMB Web site: (e.g. for 2013 here http:// 

www.whitehouse.gov/omb/circulars/) 

APPENDIX XII TO PART 200—AWARD 

TERM AND CONDITION FOR RECIPIENT 

INTEGRITY AND PERFORMANCE MAT-

TERS 

A. REPORTING OF MATTERS RELATED TO 

RECIPIENT INTEGRITY AND PERFORMANCE 

1. General Reporting Requirement 

If the total value of your currently active 

grants, cooperative agreements, and procure-

ment contracts from all Federal awarding 

agencies exceeds $10,000,000 for any period of 

time during the period of performance of this 

Federal award, then you as the recipient dur-

ing that period of time must maintain the 

currency of information reported to the Sys-

tem for Award Management (SAM) that is 

made available in the designated integrity 

and performance system (currently the Fed-

eral Awardee Performance and Integrity In-

formation System (FAPIIS)) about civil, 

criminal, or administrative proceedings de-

scribed in paragraph 2 of this award term 

and condition. This is a statutory require-

ment under section 872 of Public Law 110–417, 

as amended (41 U.S.C. 2313). As required by 

section 3010 of Public Law 111–212, all infor-

mation posted in the designated integrity 

and performance system on or after April 15, 

2011, except past performance reviews re-

quired for Federal procurement contracts, 

will be publicly available. 

2. Proceedings About Which You Must Report 

Submit the information required about 

each proceeding that: 

a. Is in connection with the award or per-

formance of a grant, cooperative agreement, 

or procurement contract from the Federal 

Government; 

b. Reached its final disposition during the 

most recent five year period; and 

c. Is one of the following: 

(1) A criminal proceeding that resulted in a 

conviction, as defined in paragraph 5 of this 

award term and condition; 

(2) A civil proceeding that resulted in a 

finding of fault and liability and payment of 

a monetary fine, penalty, reimbursement, 

restitution, or damages of $5,000 or more; 

(3) An administrative proceeding, as de-

fined in paragraph 5. of this award term and 

condition, that resulted in a finding of fault 

and liability and your payment of either a 

monetary fine or penalty of $5,000 or more or 

reimbursement, restitution, or damages in 

excess of $100,000; or 

(4) Any other criminal, civil, or adminis-

trative proceeding if: 

(i) It could have led to an outcome de-

scribed in paragraph 2.c.(1), (2), or (3) of this 

award term and condition; 

(ii) It had a different disposition arrived at 

by consent or compromise with an acknowl-

edgment of fault on your part; and 

(iii) The requirement in this award term 

and condition to disclose information about 

the proceeding does not conflict with appli-

cable laws and regulations. 

3. Reporting Procedures 

Enter in the SAM Entity Management area 

the information that SAM requires about 

each proceeding described in paragraph 2 of 

this award term and condition. You do not 

need to submit the information a second 

time under assistance awards that you re-

ceived if you already provided the informa-

tion through SAM because you were required 

to do so under Federal procurement con-

tracts that you were awarded. 

4. Reporting Frequency 

During any period of time when you are 

subject to the requirement in paragraph 1 of 

this award term and condition, you must re-

port proceedings information through SAM 

for the most recent five year period, either 

to report new information about any pro-

ceeding(s) that you have not reported pre-

viously or affirm that there is no new infor-

mation to report. Recipients that have Fed-

eral contract, grant, and cooperative agree-

ment awards with a cumulative total value 

greater than $10,000,000 must disclose semi-

annually any information about the crimi-

nal, civil, and administrative proceedings. 

5. Definitions 

For purposes of this award term and condi-

tion: 

a. Administrative proceeding means a non- 

judicial process that is adjudicatory in na-

ture in order to make a determination of 

fault or liability (e.g., Securities and Ex-

change Commission Administrative pro-

ceedings, Civilian Board of Contract Appeals 

proceedings, and Armed Services Board of 

Contract Appeals proceedings). This includes 

proceedings at the Federal and State level 

but only in connection with performance of a 

Federal contract or grant. It does not in-

clude audits, site visits, corrective plans, or 

inspection of deliverables. 

b. Conviction, for purposes of this award 

term and condition, means a judgment or 

conviction of a criminal offense by any court 

of competent jurisdiction, whether entered 

upon a verdict or a plea, and includes a con-

viction entered upon a plea of nolo 

contendere. 
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c. Total value of currently active grants, 

cooperative agreements, and procurement 

contracts includes— 

(1) Only the Federal share of the funding 

under any Federal award with a recipient 

cost share or match; and 

(2) The value of all expected funding incre-

ments under a Federal award and options, 

even if not yet exercised. 

B. [Reserved] 

[80 FR 43310, July 22, 2015] 

PARTS 201–299 [RESERVED] 
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(2) Wildlife includes but is not lim-

ited to species of terrestrial or aquatic 

animals and plants. 

(3) Habitat includes, but is not lim-

ited to, the food supply, water supply, 

and nesting and escape cover necessary 

to support populations of wildlife spe-

cies. Included in the definition of wild-

life habitat are domestic crops raised 

for the primary purpose of providing 

food supply or cover for specific wild-

life species. 

§ 14.7 Non-Federal programs and pay-
ments. 

(a) Definition of non-Federal programs. 

Non-Federal program means any pro-

gram of a State, a possession of the 

United States, a political subdivision 

of any State or possession of the 

United States, the District of Colum-

bia, or a combination of any of the 

foregoing. 

(b) Applicability. Payments received 

through non-Federal programs under 

which payments are made primarily for 

the purpose of conserving soil and 

water resources, protecting or restor-

ing the environment, improving for-

ests, or providing a habitat for wildlife 

may be considered for exclusion from 

gross income under part 14. 

(c) Determining the primary purpose of 

non-Federal payments. The determina-

tion of the primary purpose for which 

non-Federal payments are made with 

respect to their potential for exclusion 

from gross income shall be made by 

using the criteria set forth in part 14 

for determining the primary purpose of 

Federal payments. 

(d) Procedure for determining the pri-

mary purpose of payments made under 

non-Federal programs. (1) To initiate the 

process of determining the applica-

bility of this part to payments received 

through non-Federal programs and the 

primary purpose of the payments for 

potential exclusion from gross income, 

the non-Federal official responsible for 

the program through which the pay-

ments are made should provide six cop-

ies of the following materials relating 

to the program to the Secretary of Ag-

riculture— 

(i) Authorizing legislation; 

(ii) Rules or regulations; 

(iii) Current policies and procedures 

under which payments are made and 

used; 

(iv) A description of all practices or 

measures for which payments are made 

and used; and 

(v) Any other information that may 

be helpful in determining the purpose 

for which payments, or portions there-

of, are made and used. 

(2) Any changes in the supporting 

documentation listed in paragraphs 

(d)(1)(i) through (d)(1)(iv) of this sec-

tion, should be reported to the Sec-

retary within 30 days of the date they 

become final. 

PART 15—NONDISCRIMINATION 

Subpart A—Nondiscrimination in Federally- 
Assisted Programs of the Department 
of Agriculture—Effectuation of Title VI 
of the Civil Rights Act of 1964 

Sec. 

15.1 Purpose and application of part. 

15.2 Definitions. 

15.3 Discrimination prohibited. 

15.4 Assurances required. 

15.5 Compliance. 

15.6 Complaints. 

15.7 Intimidatory or retaliatory acts pro-

hibited. 

15.8 Procedure for effecting compliance. 

15.9 Hearings. 

15.10 Decisions and notices. 

15.11 Judicial review. 

15.12 Effect on other regulations; forms and 

instructions. 

APPENDIX TO SUBPART A OF PART 15—LIST OF 

FEDERAL FINANCIAL ASSISTANCE FROM 

USDA 

Subpart B [Reserved] 

Subpart C—Rules of Practice and Proce-
dure for Hearings, Decisions and Ad-
ministrative Review Under the Civil 
Rights Act of 1964 

GENERAL INFORMATION 

15.60 Scope of rules. 

15.61 Records to be public. 

15.62 Definitions. 

15.63 Computation of time. 

15.64 Parties. 

15.65 Appearance. 

15.66 Complainants not parties. 

15.67 Intervener. 

15.68 Ex parte communications. 
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FORM, EXECUTION, FILING AND SERVICE OF 

DOCUMENTS 

15.71 Form of documents to be filed. 

15.72 Filing. 

15.73 Service. 

15.74 Date of service. 

INITIAL NOTICE AND RESPONSE 

15.81 How proceedings are commenced. 

15.82 Notice of hearing and response there-

to. 

15.83 Notice of opportunity to request a 

hearing and response thereto. 

15.84 Answer. 

15.85 Amendment of notice or answer. 

15.86 Consolidated or joint hearings. 

HEARING OFFICER 

15.91 Who presides. 

15.92 Designation of hearing officer. 

15.93 Time and place of hearing. 

15.94 Disability of hearing officer. 

15.95 Responsibilities and duties of hearing 

officer. 

MOTIONS 

15.101 Form and content. 

15.102 Responses to motions. 

15.103 Disposition of motions. 

HEARING PROCEDURES 

15.110 Prehearing conferences. 

15.111 Purpose of hearing. 

15.112 Statement of position and brief. 

15.113 Testimony. 

15.115 Affidavits. 

15.116 Depositions. 

15.117 Evidence. 

15.118 Cross-examination. 

15.119 Objections. 

15.120 Exceptions to rulings of hearing offi-

cer unnecessary. 

15.121 Official notice. 

15.122 Offer of proof. 

15.123 Appeals from ruling of hearing offi-

cer. 

15.124 Admissions as to facts and docu-

ments. 

THE RECORD 

15.131 Official transcript. 

15.132 Record for decision. 

POSTHEARING PROCEDURES 

15.135 Posthearing briefs. 

15.136 Decisions and notices. 

15.137 Exceptions to initial or proposed de-

cision. 

15.138 Review of initial decision. 

15.139 Oral argument. 

15.140 Service of decisions. 

15.141 Contents of decision. 

15.142 Content of orders. 

15.143 Decision where financial assistance 

affected. 

AUTHORITY: 5 U.S.C. 301; 29 U.S.C. 794. 

Subpart A—Nondiscrimination in 
Federally-Assisted Programs 
of the Department of Agri-
culture—Effectuation of Title VI 
of the Civil Rights Act of 
1964 

SOURCE: 29 FR 16274, Dec. 4, 1964; 29 FR 

16966, Dec. 11, 1964, unless otherwise noted. 

§ 15.1 Purpose and application of part. 

(a) The purpose of the regulations in 

this part is to effectuate the provisions 

of title VI of the Civil Rights Act of 

1964 (hereinafter referred to as the 

‘‘Act’’) to the end that no person in the 

United States shall, on the ground of 

race, color, or national origin, be ex-

cluded from participation in, be denied 

the benefits of, or be otherwise sub-

jected to discrimination under any pro-

gram or activity of an applicant or re-

cipient receiving Federal financial as-

sistance from the Department of Agri-

culture or any Agency thereof. 

(b) The regulations in this part apply 

to any program or activity of an appli-

cant or recipient for which Federal fi-

nancial assistance is authorized under 

a law administered by the Department 

including, but not limited to, the Fed-

eral financial assistance listed in the 

appendix to this part. They apply to 

money paid, property transferred, or 

other Federal financial assistance ex-

tended to an applicant or recipient for 

its program or activity after the effec-

tive date of these regulations pursuant 

to an application approved or statutory 

or other provision made therefor prior 

to such effective date. The regulations 

in this part do not apply to (1) any Fed-

eral financial assistance by way of in-

surance or guaranty contract, (2) 

money paid, property transferred, or 

other assistance extended prior to the 

effective date of the regulations in this 

part, (3) any assistance to an applicant 

or recipient who is an ultimate bene-

ficiary, or (4) except as provided in 

§ 15.3(c), any employment practice of 

any employer, employment agency or 

labor organization. The fact that a spe-

cific kind of Federal financial assist-

ance is not listed in the appendix, shall 
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not mean, if title VI of the Act is oth-
erwise applicable, that such Federal fi-
nancial assistance is not covered. 
Other Federal financial assistance 
under statutes now in force or herein-
after enacted may be added to this list 
by notice approved and issued by the 
Secretary and published in the FED-
ERAL REGISTER. 

[29 FR 16274, Dec. 4, 1964, as amended at 38 

FR 17925, July 5, 1973; 68 FR 51341, Aug. 26, 

2003] 

§ 15.2 Definitions. 
(a) Department means the Department 

of Agriculture, and includes each of its 
operating agencies and other organiza-
tional units. 

(b) Agency means any service, bureau, 
agency, office, administration, instru-

mentality of or corporation within the 

U.S. Department of Agriculture ex-

tending Federal financial assistance to 

any program or activity, or any officer 

or employee of the Department to 

whom the Secretary delegates author-

ity to carry out any of the functions or 

responsibilities of an agency under this 

part. 
(c) Secretary means the Secretary of 

Agriculture or any officer or employee 

of the Department to whom the Sec-

retary has heretofore delegated, or to 

whom the Secretary may hereafter del-

egate, the authority to act in his stead 

under the regulations in this part. 
(d) Hearing Officer means a hearing 

examiner appointed pursuant to 5 

U.S.C. 3105, and designated to hold 

hearings under the regulations in this 

part or any person authorized to hold a 

hearing and make a final decision 

under the regulations in this part. 
(e) Recipient means any State, polit-

ical subdivision of any State, or instru-

mentality of any State or political sub-

division, any public or private agency, 

institution, or organization, or other 

entity or any individual in any State, 

to whom Federal financial assistance is 

extended, directly or through another 

recipient, including any successor, as-

signee, or transferee thereof, but such 

term does not include any ultimate 

beneficiary. 
(f) Primary recipient includes any re-

cipient which is authorized or required 

to extend Federal financial assistance 

to another recipient. 

(g) Federal financial assistance or fi-

nancial assistance includes (1) grants 

and loans of Federal funds, (2) the 

grant or donation of Federal property 

and interests in property, (3) the detail 

of Federal personnel, (4) the sale and 

lease of, and the permission to use (on 

other than a casual or transient basis), 

Federal property or any interest in 

such property or the furnishing of serv-

ices without consideration or at a 

nominal consideration, or at a consid-

eration which is reduced for the pur-

pose of assisting the recipient, or in 

recognition of the public interest to be 

served by such sale, lease or furnishing 

of services to the recipient, and (5) any 

Federal agreement, arrangement, or 

other contract which has as one of its 

purposes the provision of assistance. 

(h) Grant, loan or contract includes 

any grant, loan agreement or commit-

ment to loan, contract or agreement to 

provide financial assistance or any 

other arrangement between the De-

partment or any Agency and a recipi-

ent of financial assistance. 

(i) United States means the States of 

the United States, the District of Co-

lumbia, Puerto Rico, the Virgin Is-

lands, American Samoa, Guam, Wake 

Island, the Canal Zone, and the terri-

tories and possessions of the United 

States, and the term State means any 

one of the foregoing. 

(j) Applicant means one who submits 

an application, request, or plan re-

quired to be approved by an Agency, or 

by a primary recipient, as a condition 

to eligibility for Federal financial as-

sistance, and application means such an 

application, request, or plan. 

(k) Program or activity and program 

mean all of the operations of any enti-

ty described in paragraphs (k)(1) 

through (4) of this section, any part of 

which is extended Federal financial as-

sistance: 

(1)(i) A department, agency, special 

purpose district, or other instrumen-

tality of a State or of a local govern-

ment; or 

(ii) The entity of such State or local 

government that distributes such as-

sistance and each such department or 

agency (and each other State or local 
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government entity) to which the as-

sistance is extended, in the case of as-

sistance to a State or local govern-

ment; 

(2)(i) A college, university, or other 

postsecondary institution, or a public 

system of higher education; or 

(ii) A local educational agency (as de-

fined in 20 U.S.C. 7801), system of voca-

tional education, or other school sys-

tem; 

(3)(i) An entire corporation, partner-

ship, or other private organization, or 

an entire sole proprietorship— 

(A) If assistance is extended to such 

corporation, partnership, private orga-

nization, or sole proprietorship as a 

whole; or 

(B) Which is principally engaged in 

the business of providing education, 

health care, housing, social services, or 

parks and recreation; or 

(ii) The entire plant or other com-

parable, geographically separate facil-

ity to which Federal financial assist-

ance is extended, in the case of any 

other corporation, partnership, private 

organization, or sole proprietorship; or 

(4) Any other entity which is estab-

lished by two or more of the entities 

described in paragraph (k)(1), (2), or (3) 

of this section. 

(l) Facility includes all or any portion 

of structures, equipment, or other real 

or personal property or interests there-

in, and the provision of facilities in-

cludes the construction, expansion, 

renovation, remodeling, alteration or 

acquisition of facilities. 

[29 FR 16274, Dec. 4, 1964, as amended at 36 

FR 3411, Feb. 24, 1971; 38 FR 17925, July 5, 

1973; 68 FR 51340, 51341, Aug. 26, 2003] 

§ 15.3 Discrimination prohibited. 

(a) General. No person in the United 

States shall, on the ground of race, 

color, or national origin, be excluded 

from participation in, be denied the 

benefits of, or be otherwise subjected 

to discrimination under any program 

or activity of the applicant or recipient 

to which these regulations apply. 

These regulations apply, but are not 

restricted, to unequal treatment in pri-

ority, quality, quantity, methods or 

charges for service, use, occupancy or 

benefit, participation in the service or 

benefit available, or in the use, occu-

pancy or benefit of any structure, facil-

ity, or improvement. 

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-

gram to which the regulations in this 

part apply may not, directly or 

through contractual or other arrange-

ments on the ground of race, color, or 

national origin: 

(i) Deny an individual any service, fi-

nancial aid, or other benefit provided 

under the program; 

(ii) Provide any service, financial aid, 

or other benefit, to an individual which 

is different, or is provided in a different 

manner, from that provided to others 

under the program; 

(iii) Subject an individual to segrega-

tion or separate treatment in any mat-

ter related to his receipt of any service, 

financial aid, or other benefit under 

the program; 

(iv) Restrict an individual in any way 

in the enjoyment of any advantage or 

privilege, enjoyed by others receiving 

any service, financial aid, or other ben-

efit under the program; 

(v) Treat an individual differently 

from others in determining whether he 

satisfies any admission, enrollment, 

quota, eligibility, membership or other 

requirement or condition which indi-

viduals must meet in order to be pro-

vided any service, financial aid, or 

other benefit provided under the pro-

gram; 

(vi) Deny an individual an oppor-

tunity to participate in the program 

through the provisions of services or 

otherwise or afford him an opportunity 

to do so which is different from that af-

forded others under the program (in-

cluding the opportunity to participate 

in the program as an employee but 

only to the extent set forth in para-

graph (c) of this section). 

(vii) Deny a person the opportunity 

to participate as a member of a plan-

ning or advisory body which is an inte-

gral part of the program. 

(2) A recipient, in determining the 

types of services, financial aid, or other 

benefits, or facilities which will be pro-

vided under any such program, or the 

class of individuals to whom, or the sit-

uations in which, such services, finan-

cial aid, other benefits, or facilities 

will be provided under any such pro-

gram or the class of individuals to be 
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afforded an opportunity to participate 

in any such program, may not, directly 

or through contractual or other ar-

rangements, utilize criteria or methods 

of administration which have the effect 

of subjecting individuals to discrimina-

tion because of their race, color, or na-

tional origin, or have the effect of de-

feating or substantially impairing ac-

complishment of the objectives of the 

program as respects individuals of a 

particular race, color, or national ori-

gin. 

(3) In determining the site or loca-

tion of facilities, an applicant or re-

cipient may not make selections with 

the purpose or effect of excluding indi-

viduals from, denying them the bene-

fits of, or subjecting them to discrimi-

nation under any of its programs or ac-

tivities to which the regulations in this 

part apply, on the grounds of race, 

color, or national origin; or with the 

purpose or effect of defeating or sub-

stantially impairing the accomplish-

ment of the objectives of the Act and 

the regulations in this part. 

(4) As used in this section, the serv-

ices, financial aid, or other benefit pro-

vided under a program or activity of an 

applicant or recipient receiving Fed-

eral financial assistance shall be 

deemed to include any and all services, 

financial aid, or other benefit provided 

in or through a facility provided or im-

proved in whole or part with the aid of 

Federal financial assistance. 

(5) The enumeration of specific forms 

of prohibited discrimination in these 

regulations does not limit the applica-

bility of the provisions of paragraph (a) 

of this section. 

(6)(i) In administering a program re-

garding which the recipient has pre-

viously discriminated against persons 

on the ground of race, color, or na-

tional origin, the recipient must take 

affirmative action to overcome the ef-

fects of prior discrimination. 

(ii) Even in the absence of such prior 

discrimination, a recipient in admin-

istering a program may take affirma-

tive action to overcome the effects of 

conditions which resulted in limiting 

participation by persons of a particular 

race, color or national origin. 

(c) Employment practices. Where a pri-

mary objective of the Federal financial 

assistance to a program to which the 

regulations in this part apply is to pro-

vide employment, a recipient may not, 

directly or through contractual or 

other arrangements, subject an indi-

vidual to discrimination on the ground 

of race, color, or national origin in its 

employment practices under the pro-

gram including recruitment or recruit-

ment advertising, employment, layoff 

or termination, upgrading, demotion, 

or transfer, rates of pay or other forms 

of compensation, and use of facilities. 

This paragraph applies to programs 

where a primary objective of the Fed-

eral financial assistance is (1) to reduce 

unemployment, (2) to assist individuals 

in meeting expenses incident to the 

commencement or continuation of 

their education or training, or (3) to 

provide work experience which contrib-

utes to education or training. Where a 

primary objective of the Federal finan-

cial assistance is not to provide em-

ployment, but discrimination on the 

grounds of race, color, or national ori-

gin in the employment practices of the 

recipient or other persons subject to 

the regulations in this part, tends, on 

the grounds of race, color, or national 

origin, to exclude individuals from par-

ticipation in, to deny them the benefits 

of, or to subject them to discrimina-

tion under any program or activity of 

the applicant or recipient to which 

these regulations apply, the foregoing 

provisions of this § 15.3(c) shall apply to 

the employment practices of the recipi-

ent or other persons subject to these 

regulations, to the extent necessary to 

assure equality of opportunity to, and 

nondiscriminatory treatment of, bene-

ficiaries. The requirements applicable 

to construction employment under any 

program or activity of the applicant or 

recipient shall be those specified in or 

pursuant to part III of Executive Order 

11246 or any Executive order which su-

persedes it. 

(d) Examples. In order that all parties 

may have a clear understanding of the 

applicability of the regulations in this 

part to their activities, there are listed 

in this section types of Federal finan-

cial assistance together with illustra-

tions, by way of example only, of types 

of activity covered by the regulations 

in this part. These illustrations and ex-

amples, however, are not intended to 
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be all inclusive. The fact that a par-

ticular type of Federal financial assist-

ance is not listed does not, of course, 

indicate that a program is not covered 

by the regulations in this part. More-

over, the examples set forth with re-

spect to any particular listed type of 

Federal financial assistance are not 

limited to that program alone and the 

prohibited actions described may also 

be prohibited in other programs or ac-

tivities whether or not listed below. 

(1) Cooperative Agricultural Extension 
Program. (i) Discrimination in making 

available or in the manner of making 

available instructions, demonstrations, 

information, and publications offered 

by or through the Cooperative Exten-

sion Service; 

(ii) Discrimination in the use in any 

program or activity funded by the Co-

operative Extension Service of any fa-

cility, including offices, training facili-

ties, lecture halls, or other structures 

or improvements; or 

(iii) Discrimination in training ac-

tivities, admission to or participation 

in fairs, competitions, field days, and 

encampments, conducted or sponsored 

by, or in which the Cooperative Exten-

sion Service participates. 

(2) Rural Electrification and Rural 
Telephone Programs. (i) Refusal or fail-

ure by a borrower to accept applica-

tions for membership or applications to 

purchase shares of stock, or discrimi-

nation by a borrower in the terms and 

conditions of membership or stock 

ownership, where such membership or 

stock ownership is a condition pre-

requisite to the furnishing of electric 

or telephone service by the borrower, 

or to the receipt of any benefits or ad-

vantages related to such service; 

(ii) Refusal or failure by a borrower 

to extend, or discrimination by a bor-

rower in the extension of, electric or 

telephone service to unserved persons; 

(iii) Denial by a borrower to any per-

son of the benefits of improvement, ex-

pansion or upgrading, or discrimina-

tion by a borrower among consumers 

or subscribers in improving, expanding 

or upgrading, of electric or telephone 

service; 

(iv) Discrimination by a borrower in 

respect of rates, or terms or conditions 

of, service among consumers or sub-

scribers; 

(v) Exclusion by a borrower of any 

member or stockholder, if the borrower 

is a cooperative or mutual type of cor-

poration, from participation in any 

meeting of members or stockholders of 

the borrower, discrimination among its 

members or stockholders in respect of 

the exercise of any of their rights as 

members or stockholders, or in the 

manner of the exercise of such rights; 

or 

(vi) Exclusion by a borrower of any 

consumer or subscriber from, denial by 

a borrower to any consumer or sub-

scriber of the use of, or discrimination 

by a borrower against any consumer or 

subscriber in his use of, any of the bor-

rower’s facilities. 

(3) Direct Distribution Program. (i) Ex-

clusion of an otherwise eligible recipi-

ent agency (school, summer camp for 

children, institution, welfare agency or 

disaster organization) or person from 

participation in the Direct Distribu-

tion Program. 

(ii) Discrimination in the allocation 

of food to eligible persons. 

(iii) Discrimination in the manner in 

which or the place or times at which 

foods donated under the Program are 

distributed by recipient agencies to eli-

gible persons. 

(iv) Segregation of persons served in 

different meal periods or by different 

seating or serving or different food or 

different size portions by recipient 

agencies serving prepared meals con-

taining donated foods. 

(4) National School Lunch Program. (i) 
Discrimination by a State agency in 

the selection of schools to participate 

in the Program or in the assignment to 

schools of rates of reimbursement. 

(ii) Exclusion of any child from par-

ticipation in the Program. 

(iii) Discrimination by school offi-

cials in the selection of children to re-

ceive free or reduced-price lunches. 

(iv) Segregation of participating chil-

dren in different lunch periods or dif-

ferent seating, and discrimination by 

serving different food or different size 

portions. 

(v) Failure to offer free and reduced- 

price lunches, on an equitable basis in 

schools of a school district in which 

children are assigned to schools on the 

basis of race, color, or national origin. 
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(5) Food Stamp Program. (i) Discrimi-

nation by a State agency in certifying 

households as eligible for the Program. 

(ii) Segregation or other discrimina-

tion in the manner in which or the 

times at which eligible households are 

issued food coupons. 

(6) Special Milk Program for Children. 
(i) Discrimination by a State agency in 

the selection of schools and child-care 

institutions to participate in the Pro-

gram. 

(ii) Discrimination by a State agency 

in the selection of needy schools to re-

ceive reimbursement for milk served 

free. 

(iii) Discrimination by a State agen-

cy in the assignment of reimbursement 

rates to schools and child-care institu-

tions or in the adjustment of such 

rates, or in fixing allowable distribu-

tion costs. 

(iv) Exclusion of any child from par-

ticipation in the Program and segrega-

tion of participating children in dif-

ferent serving periods or different 

places of service. 

(v) Discrimination by school officials 

or child-care institutions in the selec-

tion of children to receive free milk. 

(7) Price Support Programs carried out 
through producer associations or coopera-
tives or through persons who are required 
to provide specified benefits to producers. 
(i) Denial of the benefits of price sup-

port for a producers commodity. 

(ii) Denial of membership or stock 

ownership to any producer by any asso-

ciation or cooperative. 

(iii) Discrimination among producers 

in the manner of making or paying any 

price support advances, loans, or pay-

ments. 

(iv) Discrimination in the fees or 

charges collected from or in the net 

gains distributed to producers. 

(v) Discrimination in the use of fa-

cilities and services generally made 

available to members or patrons under 

the Price Support Program. 

(8) Forest Service Programs. (i) Refusal 

or failure by a recipient of a permit or 

lease to provide to any person the ben-

efits from the use of land administered 

by the Forest Service, the resources 

therefrom, or improvements thereon. 

(ii) Refusal or failure by any recipi-

ent to provide to any person the bene-

fits from Federal payments based on a 

share of the receipts from lands admin-

istered by the Forest Service. 

(iii) Refusal or failure by any recipi-

ent to provide to any person the bene-

fits from Federal assistance in coopera-

tive programs for the protection, devel-

opment, management, and use of forest 

resources. 

(iv) Refusal or failure by any coop-

erator or other recipient to provide to 

any person the benefits from Federal 

assistance through grants or advances 

of funds for research. 

(9) Farmers Home Administration Pro-

grams—(i) Direct soil and water loans to 

association. (a) A borrower’s denial of, 

or discrimination in furnishing, serv-

ices under a program or activity fi-

nanced wholly or partially with the aid 

of the loan, as in the case of a water 

supply system. 

(b) A borrower’s denial of, or dis-

crimination or segregation in permit-

ting, the use of facilities which are 

part of a project financed wholly or 

partially with the aid of the loan, as in 

the case of a golf course, swimming 

pool, tennis courts, parking areas, 

lounges, dining rooms, and rest rooms 

of a recreation association. 

(c) Discrimination by a borrower in 

the terms and conditions of member-

ship or stock ownership, or refusal or 

failure of a borrower to accept applica-

tions for membership or for purchase of 

shares of stock, or discrimination by a 

borrower in acting or failing to act 

upon such applications, where such 

membership or stock ownership is a 

prerequisite to the participation in 

services furnished by, or the use of fa-

cilities of, the borrower which are fi-

nanced wholly or partially with the aid 

of the loan or to the receipt of any ben-

efits or advantages related to such 

services or the use of such facilities. 

(d) Denial or impairment by a bor-

rower of any person’s rights as a mem-

ber or stockholder of the borrower, or 

borrower’s discrimination against or 

segregation of persons in the exercise 

of their rights as members or stock-

holders of the borrower. 

(ii) Direct senior citizens rental housing 

loans to private nonprofit corporations 

and consumer cooperatives. (a) A bor-

rower’s exclusion of any person from, 
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discrimination in the terms and condi-
tions of eligibility for, or discrimina-
tion against or segregation of any per-
son in, the use and occupancy of the 
housing and related facilities financed 
wholly or partially with the aid of the 
loan. 

(b) Discrimination by a borrower in 
the terms and conditions of member-
ship or stock ownership, or refusal or 
failure of a borrower to accept applica-
tions for membership or for purchase of 
shares of stock, or discrimination by a 
borrower in acting or failing to act 

upon such applicattions, where such 

membership or stock ownership is a 

condition of eligibility for use and oc-

cupancy of the housing and related fa-

cilities financed wholly or partially 

with the aid of the loan or to the re-

ceipt of any benefits or advantages re-

lated to such housing or facilities. 
(c) Denial or impairment by a bor-

rower of any person’s rights as a mem-

ber or stockholder of the borrower, or a 

borrower’s discrimination against or 

segregation of persons in the exercise 

of their rights as members or stock-

holders of the borrower. 
(10) Cooperative State Research Pro-

grams. (i) Discrimination in making 

available information whether pub-

lished or provided through public or 

private statement, correspondence, 

demonstration or field day. 
(ii) Discrimination in participation 

in any Cooperative Research Program 

or project. 
(iii) Discrimination in the use of any 

facility, including offices, laboratories, 

or other structures, or research plots 

or fields. 
(iv) Discrimination in employment of 

graduate students to conduct research 

when such students receive substantial 

research training benefits as a result of 

such employment. 

[29 FR 16274, Dec. 4, 1964, as amended at 35 

FR 18383, Dec. 3, 1970; 38 FR 17925, July 5, 

1973; 68 FR 51341, Aug. 26, 2003] 

§ 15.4 Assurances required. 
(a) General. (1) Every application for 

Federal financial assistance to which 

these regulations apply, except an ap-

plication to which paragraph (b) of this 

section applies, and every application 

for Federal financial assistance to pro-

vide a facility, shall as a condition to 

its approval and the extension of any 

Federal financial assistance pursuant 

to the application, contain or be ac-

companied by an assurance that the 

applicant’s program or activity will be 

conducted or the facility operated in 

compliance with all requirements im-

posed by or pursuant to the Act and 

the regulations in this part. In the case 

where the Federal financial assistance 

is to provide or is in the form of per-

sonal property, or real property or in-

terest therein, or structures thereon, 

the assurance shall obligate the recipi-

ent, or, in the case of a subsequent 

transfer, the transferee, for the period 

during which the property is used for 

the purpose for which the Federal fi-

nancial assistance is extended or for 

another purpose involving the provi-

sion of similar services and benefits or 

for as long as the recipient retains 

ownership or possession of the prop-

erty, whichever is longer. In all other 

cases, the assurance shall obligate the 

recipient for the period during which 

Federal financial assistance is ex-

tended pursuant to the application. 

The Agency shall specify the form of 

the foregoing assurances and the ex-

tent to which like assurances will be 

required of subgrantees, contractors, 

and subcontractors, successors in in-

terest and other participants. Any such 

assurance shall include provisions 

which give the United States a right to 

seek its judicial enforcement. 

(2) In the case of real property, struc-

tures, or improvements thereon, or in-

terests therein, which was acquired 

through Federal financial assistance, 

or in the case where Federal financial 

assistance is provided in the form of a 

transfer of real property or interest 

therein from the Federal Government, 

the instrument effecting or recording 

the transfer shall contain a covenant 

running with the land assuring non-

discrimination for the period during 

which the real property is used for a 

purpose for which the Federal financial 

assistance is extended or for another 

purpose involving the provision of 

similar services or benefits, or for as 

long as the recipient retains ownership 

or possession of the property, which-

ever is longer. Where no transfer of 

property is involved, but property is 
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improved through Federal financial as-

sistance, the recipient shall agree to 

include such a covenant in any subse-

quent transfer of such property. Where 

the property is obtained from the Fed-

eral Government, such covenant may 

also include a condition coupled with a 

right to be reserved by the Agency to 

revert title to the property in the 

event of a breach of the covenant 

where, in the discretion of the Agency 

concerned, such a condition and right 

of reverter is appropriate to the pur-

poses of the Federal financial assist-

ance under which the real property is 

obtained and to the nature of the grant 

and the grantee. In such event, if a 

transferee of real property proposes to 

mortgage or otherwise encumber the 

real property as security for financing 

construction of new, or improvement of 

existing, facilities on such property for 

the purposes for which the property 

was transferred, the Agency may agree, 

upon request of the transferee and if 

necessary to accomplish such financ-

ing, and upon such conditions as it 

deems appropriate to forbear the exer-

cise of such right to revert title for so 

long as the lien of such mortgage or 

other encumbrance remains effective. 

(3) Transfers of surplus property are 

subject to regulations issued by the 

Administrator of General Services (41 

CFR 101–6.2). 

(b) Every application by a State or a 

State Agency, including a State Exten-

sion Service, but not including an ap-

plication for aid to an institution of 

higher education, continuing Federal 

financial assistance to which the regu-

lations in this part apply shall as a 

condition to its approval and the 

exension of any Federal financial as-

sistance pursuant to the application (1) 

contain or be accompanied by a state-

ment that the program is (or, in the 

case of a new program, will be) con-

ducted in compliance with all require-

ments imposed by or pursuant to this 

part, and (2) provide or be accompanied 

by provision for such methods of ad-

ministration for the program as are 

found by the Agency to give reasonable 

assurance that the applicant and all re-

cipients of Federal financial assistance 

under such program will comply with 

all requirements imposed by or pursu-

ant to the regulations in this part: Pro-

vided, That where no application is re-

quired prior to payment, the State or 

State Agency, including a State Exten-

sion Service, shall, as a condition to 

the extension of any Federal financial 

assistance, submit an assurance com-

plying with the requirements of para-

graphs (b)(1) and (2) of this section. 

(c) Assurances from institutions. The 

assurance required with respect to an 

institution of higher education, or any 

other institution, insofar as the assur-

ance relates to the institution’s prac-

tices with respect to admission or 

other treatment of individuals or to 

the opportunity to participate in the 

provision of services or other benefits 

to such individuals, shall be applicable 

to the entire institution. 

(d) Recipients other than applicants. 
Each recipient not required to submit 

an application for Federal financial as-

sistance, shall furnish, as a condition 

to the extension of any such assist-

ance, an assurance or statement as is 

required of applicants under para-

graphs (a), (b)(1) and (2) of this section. 

(e) Elementary and secondary schools. 
The requirements of paragraphs (a), 

(b), or (d) of this section with respect 

to any elementary or secondary school 

or school system shall be deemed to be 

satisfied if such school or school sys-

tem (1) is subject to a final order of a 

court of the United States for the de-

segregation of such school or school 

system, and provides an assurance that 

it will comply with such order, includ-

ing any future modification of such 

order, or (2) submits a plan for the de-

segregation of such school or school 

system which the responsible official of 

the Department of Health, Education, 

and Welfare determines is adequate to 

accomplish the purposes of the Act and 

this part, and provides reasonable as-

surance that it will carry out such 

plan; in any case of continuing Federal 

financial assistance the said respon-

sible official of the Department of 

Health, Education, and Welfare may re-

serve the right to redetermine, after 

such period as may be specified by him, 

the adequacy of the plan to accomplish 

the purposes of the Act and this part 

within the earliest practical time. In 

any case in which a final order of a 

court of the United States for the de-

segregation of such school or school 
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system is entered after submission of 
such a plan, such plan shall be revised 
to conform to such final order, includ-
ing any future modification of such 
order. 

[29 FR 16274, Dec. 4, 1964, as amended at 32 

FR 3967, Mar. 11, 1967; 35 FR 18383, Dec. 3, 

1970; 38 FR 17926, July 5, 1973; 68 FR 53141, 

Aug. 26, 2003] 

§ 15.5 Compliance. 
(a) Cooperation and assistance. Each 

Agency shall to the fullest extent prac-
ticable seek the cooperation of recipi-
ents in obtaining compliance with the 

regulations and this part and shall pro-

vide assistance and guidance to recipi-

ents to help them comply voluntarily 

with the regulations in this part. As a 

normal part of the administration of 

Federal financial assistance covered by 

the regulations in this part, designated 

personnel will in their reviews and 

other activities or as specifically di-

rected by the Agency, review the ac-

tivities of recipients to determine 

whether they are complying with the 

regulations in this part. Reports by 

such personnel shall include state-

ments regarding compliance and in-

stances, if any, of noncompliance. In 

the event of noncompliance, the Agen-

cy shall seek to secure voluntary com-

pliance by all appropriate means. 
(b) Compliance reports. Each recipient 

shall keep such records and submit to 

the Agency timely, complete and accu-

rate compliance reports at such times, 

and in such form and containing such 

information, as the Agency may deter-

mine to be necessary to ascertain 

whether the recipient has complied or 

is complying with the regulations in 

this part. In the case in which a pri-

mary recipient extends Federal finan-

cial assistance to any other recipient, 

such other recipient shall also submit 

such compliance reports to the primary 

recipient as may be necessary to enable 

the primary recipient to carry out its 

obligations under the regulations in 

this part. In general, recipients should 

have available for the Agency racial 

and ethnic data showing the extent to 

which members of minority groups are 

beneficiaries of federally assisted pro-

grams. 
(c) Access to sources of information. 

Each recipient shall permit access by 

authorized employees of this Depart-
ment during normal business hours to 
such of its books, records, accounts, 
and other sources of information, and 
its facilities as may be pertinent to as-
certain compliance with the regula-
tions in this part. Where any informa-
tion required of a recipient is in the ex-
clusive possession of any other agency, 
institution or person and this agency, 
institution or person shall fail or 
refuse to furnish this information, the 
recipient shall so certify in its report 
and shall set forth what efforts it has 
made to obtain the information. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
the regulations in this part and their 
applicability to the program for Fed-
eral statutes, authorities, or other 
means by which Federal financial as-
sistance is extended and which the re-
cipient receives Federal financial as-
sistance, and make such information 
available to them in such manner, as 
the Department or its Agencies finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by the Act and the regu-
lations in this part. 

[29 FR 16274, Dec. 4, 1964, as amended at 29 

FR 16966, Dec. 11, 1964; 38 FR 17926, July 5, 

1973; 68 FR 51341, Aug. 26, 2003] 

§ 15.6 Complaints. 
Any person who believes himself/her-

self or any specific class of individuals 
to be subjected to discrimination pro-
hibited by the regulations in this part 
may by himself/herself or by an author-
ized representative file with the Sec-
retary or any Agency a written com-
plaint. A complaint must be filed not 
later than 180 days from the date of the 
alleged discrimination, unless the time 
for filing is extended by the Agency or 
by the Secretary. Such complaint shall 
be promptly referred to the Assistant 
Secretary for Civil Rights. The com-
plaint shall be investigated in the man-
ner determined by the Assistant Sec-
retary for Civil Rights and such further 
action taken by the Agency or the Sec-

retary as may be warranted. 

[50 FR 25687, June 21, 1985, as amended at 68 

FR 27449, May 20, 2003] 
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§ 15.7 Intimidatory or retaliatory acts 
prohibited. 

No recipient or other person shall in-
timidate, threaten, coerce, or discrimi-
nate against any individual for the pur-
pose of interfering with any right or 
privilege secured by section 601 of the 
Act or the regulations in this part, or 
because he has made a complaint, tes-
tified, assisted, or participated in any 
manner in an investigation, pro-
ceeding, or hearing under the regula-
tions in this part. The identity of com-
plainants shall be kept confidential ex-
cept to the extent necessary to carry 
out the purposes of the regulations in 
this part, including the conduct of any 
hearing or judicial proceeding arising 
thereunder. 

§ 15.8 Procedure for effecting compli-
ance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with the regulations in this part, and if 
the noncompliance or threatened non-
compliance cannot be corrected by in-

formal means, compliance with the 

regulations in this part may be effected 

by the suspension or termination of or 

refusal to grant or to continue Federal 

financial assistance, upon a finding, in 

accordance with the procedure herein-

after prescribed, or by any other means 

authorized by law. Such other means 

may include, but are not limited to, (1) 

a reference to the Department of Jus-

tice with a recommendation that ap-

propriate proceedings be brought to en-

force any rights of the United States 

under any law of the United States (in-

cluding other titles of the Act), or any 

assurance or other contractual under-

taking, and (2) any applicable pro-

ceeding under State or local law. 
(b) Noncompliance with § 15.4. If an ap-

plicant fails or refuses to furnish an as-

surance required under § 15.4 or other-

wise fails or refuses to comply with the 

requirements imposed by or pursuant 

to that section, Federal financial as-

sistance may be refused in accordance 

with the procedures of paragraph (c) of 

this section. The Department shall not 

be required to provide assistance in 

such a case during the pendency of the 

administrative proceedings under such 

paragraph, except that the Department 

shall continue assistance during the 

pendency of such proceedings where 

such assistance is due and payable pur-

suant to an application therefor ap-

proved prior to the effective date of the 

regulations in this part. 

(c) Termination of or refusal to grant or 

to continue Federal financial assistance. 

No order suspending, terminating, or 

refusing to grant or to continue Fed-

eral financial assistance shall become 

effective until (1) the Agency has ad-

vised the applicant or recipient of his 

failure to comply and has determined 

that compliance cannot be secured by 

voluntary means, (2) there has been an 

express finding on the record, after op-

portunity for hearing, of a failure by 

the applicant or recipient to comply 

with the requirement imposed by or 

pursuant to the regulations in this 

part, (3) the action has been approved 

by the Secretary pursuant to § 15.10(e), 

and (4) the expiration of 30 days after 

the Secretary has filed with the com-

mittee of the House and the committee 

of the Senate, having legislative juris-

diction over the program involved, a 

full written report of the cir-

cumstances and the grounds for such 

action. Any action to suspend or termi-

nate or to refuse to grant or to con-

tinue Federal financial assistance shall 

be limited to the particular political 

entity, or part thereof, or other appli-

cant or recipient as to whom such a 

finding has been made and shall be lim-

ited in its effect to the particular pro-

gram, or part thereof, in which such 

noncompliance has been so found. 

(d) Other means authorized by law. No 

action to effect compliance by any 

other means authorized by law shall be 

taken until (1) the Secretary has deter-

mined that compliance cannot be se-

cured by voluntary means, (2) the re-

cipient or other person has been noti-

fied of its failure to comply and of the 

action to be taken to effect compli-

ance, and (3) the expiration of at least 

ten days from the mailing of such no-

tice to the recipient or other person. 

During this period of at least ten days, 

additional efforts shall be made to per-

suade the recipient or other person to 

comply with the regulations in this 

part and to take such corrective action 

as may be appropriate. 
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§ 15.9 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired under the regulations in this 
part, reasonable notice shall be given 
by registered or certified mail, return 
receipt requested, to the affected appli-
cant or recipient. This notice shall ad-
vise the applicant or recipient of the 
action proposed to be taken, the spe-
cific provision under which the pro-
posed action against it is to be taken, 
and the matters of fact or law asserted 
as the basis for this action, and either 
(1) fix a date not less than 20 days after 
the date of such notice within which 
the applicant or recipient may request 
of the Secretary or the Agency that 
the matter be scheduled for hearing or 
(2) advise the applicant or recipient 
that the matter in question has been 
set down for hearing at a stated place 
and time. The time and place so fixed 
shall be reasonable and shall be subject 
to change for cause. The complainant, 
if any, shall be advised of the time and 
place of the hearing. An applicant or 
recipient may waive a hearing and sub-
mit written information and argument 
for the record. The failure of an appli-
cant or recipient to request a hearing 
under this subsection or to appear at a 
hearing for which a date has been set 
shall be deemed to be a waiver of the 

right to a hearing under section 602 of 

the Act and the regulations in this part 

and consent to the making of a deci-

sion on the basis of such information 

as is available. 
(b) Time and place of hearing. Hear-

ings shall be held at the offices of the 

Department in Washington, DC, at a 

time fixed by the hearing officer or by 

the Secretary unless it is determined 

that the convenience of the applicant 

or recipient or of the Department re-

quires that another place be selected. 

Hearings shall be held before a hearing 

officer. 
(c) Right to counsel. In all proceedings 

under this section, the applicant or re-

cipient and the Department shall have 

the right to be represented by counsel. 
(d) Procedures, evidence, and record. (1) 

The hearing, decision, and any admin-

istrative review thereof shall be con-

ducted in conformity with 5 U.S.C. 554– 

557, and in accordance with such rules 

of procedure promulgated by the Sec-

retary as not inconsistent with this 

section, relating to the conduct of the 

hearing, giving of notices subsequent 

to those provided for in paragraph (a) 

of this section, taking of testimony, 

exhibits, arguments and briefs, re-

quests for findings, and other related 

matters. Both the Department, and the 

applicant or recipient shall be entitled 

to introduce all relevant evidence on 

the issues as stated in the notice for 

hearing or as determined by the hear-

ing officer conducting the hearing at 

the outset of or during the hearing. 

(2) Technical rules of evidence shall 

not apply to hearings conducted pursu-

ant to these regulations in this part, 

but rules or principles designed to as-

sure production of the most credible 

evidence available and to subject testi-

mony to test by cross-examination 

shall be applied where reasonably nec-

essary by the hearing officer. The hear-

ing officer may exclude irrelevant, im-

material, or unduly repetitious evi-

dence. All documents and other evi-

dence offered or taken for the record 

shall be open to examination by the 

parties and opportunity shall be given 

to refute facts and arguments advanced 

on either side of the issues. A tran-

script shall be made of the oral evi-

dence except to the extent the sub-

stance thereof is stipulated for the 

record. All decisions shall be based 

upon the hearing record and written 

findings shall be made. 

(e) Consolidated or joint hearings. In 

cases in which the same or related 

facts are asserted to constitute non-

compliance with these regulations with 

respect to two or more to which the 

regulations in this part apply, or non-

compliance with the regulations in this 

part and the regulations of one or more 

other Federal Departments or Agencies 

issued under title VI of the Act, the 

Secretary may, by agreement with 

such other Departments or Agencies, 

where applicable provide for the con-

duct of consolidated or joint hearings, 

and for the application to such hear-

ings of rules of procedure not incon-

sistent with the regulations in this 

part. Final decisions in such cases, in-

sofar as the regulations in this part are 
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concerned, shall be made in accordance 
with § 15.10. 

[29 FR 16274, Dec. 4, 1964, as amended at 35 

FR 18384, Dec. 3, 1970; 38 FR 17926, July 5, 

1973; 68 FR 51341, Aug. 26, 2003] 

§ 15.10 Decisions and notices. 
(a) Decision by hearing officer or Sec-

retary. (1) The hearing officer shall ei-
ther make an initial decision, if so au-
thorized, or certify the entire record 
including his recommended findings, 
and proposed decision to the Secretary 
for a final decision, and a copy of such 
initial decision or certification shall be 
mailed to the applicant or recipient. 
The applicant or recipient may within 
30 days of the mailing of such notice of 
initial decision file with the Secretary 
his exceptions to the initial decision, 
with his reasons therefor. 

(2) In the absence of exceptions, the 

Secretary may on his own motion 

within 45 days after the initial decision 

serve on the applicant or recipient a 

notice that he will review the decision. 

Upon the filing of such exceptions or of 

such notice of review the Secretary 

shall review the initial decision and 

issue his own decision thereon includ-

ing the reasons therefor. In the absence 

of either exceptions or a notice of re-

view the initial decision shall con-

stitute the final decision of the Sec-

retary. 
(b) Decisions on record or review. 

Whenever a record is certified to the 

Secretary for decision or he reviews 

the decision of a hearing officer pursu-

ant to paragraph (a), the applicant or 

recipient shall be given reasonable op-

portunity to file with him briefs or 

other written statements of its conten-

tions, and a copy of the final decision 

of the Secretary shall be given in writ-

ing to the applicant or recipient, and 

to the complainant, if any. 
(c) Decisions on record where a hearing 

is waived. Whenever a hearing is waived 

pursuant to § 15.9(a), a decision shall be 

made by the Secretary on the record 

and a copy of such decision shall be 

given in writing to the applicant or re-

cipient, and to the complainant, if any. 
(d) Rulings required. Each decision of 

a hearing officer shall set forth his rul-

ing on each finding, conclusion, or ex-

ception presented, and shall identify 

the requirement or requirements im-

posed by or pursuant to the regulations 

in this part with which it is found that 

the applicant or recipient has failed to 

comply. 

(e) Decision by Secretary. The Sec-

retary shall make any final decision 

which provides for the suspension or 

termination of, or the refusal to grant 

or continue Federal financial assist-

ance, or the imposition of any other 

sanction available under the regula-

tions in this part or the Act. 

(f) Content of orders. The final deci-

sion may provide for suspension or ter-

mination of, or refusal to grant or con-

tinue Federal financial assistance, in 

whole or in part, to which this regula-

tion applies, and may contain such 

terms, conditions, and other provisions 

as are consistent with and will effec-

tuate the purposes of the Act and the 

regulations in this part, including pro-

visions designed to assure that no Fed-

eral financial assistance to which this 

regulation applies will thereafter be 

extended to the applicant or recipient 

determined by such decision to be in 

default in its performance of an assur-

ance given by it pursuant to the regu-

lations in this part, or to have other-

wise failed to comply with the regula-

tions in this part, unless and until it 

corrects its noncompliance and satis-

fies the Agency that it will fully com-

ply with the regulations in this part. 

(g) Post termination proceedings. (1) An 

applicant or recipient adversely af-

fected by an order issued under para-

graph (f) of this section shall be re-

stored to full eligibilty to receive Fed-

eral financial assistance if it satisfies 

the terms and conditions of that order 

for such eligibility or if it brings itself 

into compliance with the Act and the 

regulations in this part and provides 

reasonable assurance that it will fully 

comply therewith. An elementary or 

secondary school or school system 

which is unable to file an assurance of 

compliance with § 15.4 (a), (b), or (d) 

shall be restored to full eligibility to 

receive Federal financial assistance if 

it complies with the requirements of a 

§ 15.4(e) and is otherwise in compliance 

with the Act and the regulations in 

this part. 

(2) Any applicant or recipient ad-

versely affected by an order entered 
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pursuant to paragraph (f) of this sec-
tion may at any time request the Sec-
retary to restore fully its eligibility to 
receive Federal financial assistance. 
Any such request shall be supported by 
information showing that the applicant 
or recipient has met the requirements 
of paragraph (g)(1) of this section. If 
the Secretary determines that those 
requirements have been satisfied, he 
shall restore such eligibility. 

(3) If the Secretary denies any such 
request, the applicant or recipient may 
submit a request for a hearing in writ-
ing, specifying why it believes the de-
nial to have been in error. It shall 
thereupon be given an expeditious 
hearing, with a decision on the record, 
in accordance with rules of procedure 
set forth in subpart C of this part. The 

applicant or recipient will be restored 

to such eligibility if it proves at such a 

hearing, that it has satisfied the re-

quirements of paragraph (g)(1) of this 

section. While proceedings under this 

paragraph are pending, the sanctions 

imposed by the order issued under 

paragraph (f) of this section shall re-

main in effect. 

[29 FR 16274, Dec. 4, 1964, as amended at 35 

FR 18384, Dec. 3, 1970; 38 FR 17926, July 5, 

1973; 68 FR 51341, Aug. 26, 2003] 

§ 15.11 Judicial review. 
Action taken pursuant to section 602 

of the Act is subject to judicial review 

as provided in section 603 of the Act. 

§ 15.12 Effect on other regulations; 
forms and instructions. 

(a) Effect on other regulations. All reg-

ulations, orders, or like directions 

heretofore issued by any officer of the 

Department which impose require-

ments designed to prohibit any dis-

crimination against individuals on the 

ground of race, color, or national ori-

gin under any program to which the 

regulations in this part apply, and 

which authorize the suspension or ter-

mination of or refusal to grant or to 

continue Federal financial assistance 

to any applicant for or recipient of 

such assistance for failure to comply 

with such requirements, are hereby su-

perseded to the extent that such dis-

crimination is prohibited by the regu-

lations in this part, except that noth-

ing in the regulations in this part shall 

be deemed to relieve any person of any 

obligation assumed or imposed under 

any such superseded regulation, order, 

instruction, or like direction prior to 

the effective date of the regulations in 

this part. Nothing in these regulations, 

however, shall be deemed to supersede 

any of the following including future 

amendments thereof: 

(1) Executive Order 11246 and regula-

tions issued thereunder; or 

(2) Executive Order 11063 and regula-

tions issued thereunder or any other 

regulations or instructions insofar as 

they prohibit discrimination on the 

ground of race, color, or national ori-

gin in any program or situation to 

which the regulations in this part are 

inapplicable, or prohibit discrimina-

tion on any other ground. 

(b) Forms and instructions. Each Agen-

cy shall issue and promptly make 

available forms and such implementing 

instructions and procedures consistent 

with the regulations in this part as 

may be necessary. Each Agency in 

making available Federal financial as-

sistance to any program or activity 

may utilize contractual commitments 

in obtaining compliance with the regu-

lations in this part, including obtain-

ing compliance by recipients other 

than the contracting recipient. 

(c) Supervision and coordination. The 

Secretary may from time to time as-

sign to officials of other Departments 

or Agencies of the Government with 

the consent of such Department or 

Agency, responsibilities in connection 

with the effectuation of the purposes of 

title VI of the Act and the regulations 

in this part (other than responsibility 

for final decision as provided in § 15.10) 

including the achievement of effective 

coordination and maximum uniformity 

within the Department and within the 

Executive Branch of the Government 

in the application of title VI and these 

regulations to similar programs and in 

similar situations. Any action taken, 

determination made, or requirement 

imposed by an official of another De-

partment or Agency acting under this 

paragraph shall have the same effect as 

though such action had been taken by 
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the Secretary or any Agency of this 
Department. 

[29 FR 16274, Dec. 4, 1964, as amended at 38 

FR 17927, July 5, 1973; 68 FR 51341, Aug. 26, 

2003] 

APPENDIX TO SUBPART A OF PART 15—LIST OF FEDERAL FINANCIAL ASSISTANCE 

FROM USDA 

The types of Federal assistance administered by the U.S. Department of Agriculture in-

clude but are not limited to the following: 

Type of Federal Financial Assistance Authority 

Administered by the Agricultural Cooperative Service 

1. Cooperative Development ..................................................... Cooperative Marketing Act of 1926, 7 U.S.C. 451 et seq. Agri-
cultural Marketing Act of 1946, as amended, 7 U.S.C. 1621 
et seq. 

Administered by the Agricultural Marketing Service 

2. Federal-State marketing improvement program ................... Agricultural Marketing Act of 1946, Section 204b, 7 U.S.C. 
1623(b). 

Administered by the Agricultural Research Service 

3. Soil and Water Conservation ................................................ 7 CFR 3015.205(b); Department of Agriculture Organic Act of 
1862 (7 U.S.C. 2201); the Agricultural Marketing Act of 1946, 
as amended, (7 U.S.C. 427, 1621) and the Food Security Act 
of 1985 (7 U.S.C. 1281 et seq.). 

4. Animal Productivity ................................................................ 7 CFR 3015.205(b); Department of Agriculture Organic Act of 
1862; (7 U.S.C. 2201); the Agricultural Marketing Act of 1946, 
as amended, (7 U.S.C. 427, 1621) and the Food Security Act 
of 1985 (7 U.S.C. 1281 et seq.). 

5. Plant Productivity ................................................................... 7 CFR 3015.205(b); Department of Agriculture Organic Act of 
1862, (7 U.S.C. 2201); the Agricultural Marketing Act of 1946, 
as amended, (7 U.S.C. 427, 1621) and the Food Security Act 
of 1985 (7 U.S.C. 1281 et seq.). 

6. Commodity Conversion and Delivery .................................... 7 CFR 3015.205(b); Department of Agriculture Organic Act of 
1862 (7 U.S.C. 2201); the Agricultural Marketing Act of 1946, 
as amended, (7 U.S.C. 427, 1621) and the Food Security Act 
of 1985 (7 U.S.C. 1281 et seq.). 

7. Human Nutrition .................................................................... 7 CFR 3015.205(b); Department of Agriculture Organic Act of 
1862 (7 U.S.C. 2201); the Agricultural Marketing Act of 1946, 
as amended, (7 U.S.C. 427, 1621) and the Food Security Act 
of 1985 (7 U.S.C. 1281 et seq.). 

8. Integration of Agricultural Systems ....................................... 7 CFR 3015.205(b); Department of Agriculture Organic Act of 
1862 (7 U.S.C. 2201); the Agricultural Marketing Act of 1946, 
as amended, (7 U.S.C. 427, 1621) and the Food Security Act 
of 1985 (7 U.S.C. 1281 et seq.). 

Administered by the Agricultural Stabilization and Conservation Service 

9. Price support programs operating through producer asso-
ciations, cooperatives and other recipients in which the re-
cipient is required to furnish specified benefits to producers 
(e.g. tobacco, peanuts, cotton, rice, honey, dry edible 
beans, tung oil, naval stores and soybeans price support 
programs).

Agricultural Adjustment Act of 1938, 7 U.S.C. 1301–1393; Pub. 
L. 73–430; Commodity Credit Corporation Charter Act, 15 
U.S.C. 714 et seq.; Agricultural Act of 1949, as amended; 7 
U.S.C. 1421 et seq.; Pub. L. 81–439, as amended; Agri-
culture and Food Act of 1961; Pub. L. 97–98; Dairy and To-
bacco Adjustment Act of 1983; Pub. L. 98–180; Agricultural 
Programs Adjustment Act of 1984; Pub. L. 98–258; Food Se-
curity Act of 1985; Pub. L. 99–198. 

Administered by Cooperative State Research Service 

10. 1890 Research Facilities ..................................................... Sec. 1433 of the National Agricultural Research, Extension and 
Teaching Policy Act of 1977, Pub. L. 95–113, as amended; 7 
U.S.C. 3195. 
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Type of Federal Financial Assistance Authority 

11. Payments to 1890 Land-Grant Colleges and Tuskegee In-
stitute.

Sec. 1445 of the National Agricultural Research, Extension and 
Teaching Policy Act of 1977; Pub. L. 85–113, as amended; 7 
U.S.C. 3222. 

12. Cooperative Forestry Research (McIntire-Stennis Act) ...... Cooperative Forestry Research Act of October 10, 1962; Pub. 
L. 87–788; 16 U.S.C. 582a–582q–7. 

13. Payments to Agricultural Experiment Stations under Hatch 
Act.

Hatch Act of 1887, as amended; 7 U.S.C. 361a–361i. 

14. Grants for Agricultural Research Competitive Research 
Grants.

Sec. 2(b) of Pub. L. 89–106; 7 U.S.C. 450i(b), as amended. 

15. Grants for Agricultural Research, Special Research 
Grants.

Sec. 2(c) of Pub. L. 89–106; 7 U.S.C. 450i(c), as amended. 

16. Animal Health and Disease Research ................................ National Agricultural Research, Extension and Teaching Policy 
Act of 1977, Sec. 1433, Pub. L. 95–113, as amended; 7 
U.S.C. 3195. 

Administered by Extension Service 

17. Home Economics ................................................................ Smith-Lever Act, as amended; 7 U.S.C. 341–349; District of 
Columbia Post-secondary Education Reorganization Act, D.C. 
Code, Sec. 31–1518; Title V, Rural Development Act of 1972, 
as amended; 7 U.S.C. 2661 et seq. Sec. 14, Title 14, Na-
tional Agricultural Research, Extension and Teaching Policy 
Act of 1977; Pub. L. 95–113, as amended. 

18. 4-H Youth Development ...................................................... Smith-Lever Act, as amended; 7 U.S.C. 341–349; District of 
Columbia Public Postsecondary Education Reorganization 
Act, D.C. Code, Sec. 31–1518; Title VI, Rural Development 
Act of 1972, as amended; 7 U.S.C. 2661 et seq.; Sections 
1425 and 1444, National Agricultural Research, Extension 
and Teaching Policy Act of 1977; Pub. L. 95–113, as amend-
ed; 7 U.S.C. 3221, 3175; Pub. L. 96–374, Sec. 1361(c); 7 
U.S.C. 301 note; Pub. L. 97–98, Agriculture and Food Act of 
1981, sec. 1401. 

19. Agricultural and Natural Resources .................................... Smith-Lever Act, as amended; 7 U.S.C. 341–349; District of 
Columbia Public Postsecondary Education Reorganization 
Act, D.C. Code, Sec. 31–1518; Title V, Rural Development 
Act of 1972, as amended; 7 U.S.C. 2661 et seq.; Sec. 14, 
National Agricultural Research, Extension and Teaching Pol-
icy Act of 1977; Pub. L. 95–113, as amended; 7 U.S.C. 3101 
et seq. 

20. Community Resource Development ................................... Smith-Lever Act, as amended; 7 U.S.C. 341–349; District of 
Columbia Public Postsecondary Reorganization Act, D.C. 
Code 31–1518; Title V, Rural Development Act of 1972, as 
amended; 7 U.S.C. 2661 et seq.; National Agricultural Re-
search, Extension and Teaching Policy Act of 1977; Pub. L. 
95–113, as amended; 7 U.S.C. 3101 et seq.; Renewable Re-
sources Extension Act of 1978; 16 U.S.C. 1671–1676. 

Administered by Federal Crop Insurance Corporation 

21. Crop Insurance .................................................................... Federal Crop Insurance Act, as amended; 7 U.S.C. 1501–1520; 
Title V of the Agricultural Adjustment Act of 1938; 52 Stat. 31 
and Federal Crop Insurance Act of 1980; Pub. L. 96–385 
(Sept. 26, 1980); 94 Stat. 1312–1319. 

Administered by Farmers Home Administration 

22. Farm Ownership Loans to install or improve recreational 
facilities or other nonfarm enterprises.

Section 302 of the Consolidated Farm and Rural Development 
Act, as amended; 7 U.S.C. 1923. 

23. Farm Operating Loans to install or improve recreational 
facilities or other nonfarm enterprises.

Sec. 312 of the Consolidated Farm and Rural Development Act, 
as amended; 7 U.S.C. 1942. 

24. Community Facility Loans ................................................... Sec. 306 of the Consolidated Farm and Rural Development Act, 
as amended; 7 U.S.C. 1926. 

25. Rural Rental Housing and related facilities for elderly per-
sons and families of low income.

Sec. 515, Title V, Housing Act of 1949, as amended; 42 U.S.C. 
1485. 

26. Rural Cooperative Housing ................................................. Sec. 515, Title V, Housing Act of 1949, as amended; 42 U.S.C. 
1485. 

27. Rural Housing Site Loans ................................................... Sec. 524, Title V, Housing Act of 1949, as amended; 42 U.S.C. 
1490d. 

28. Farm and Labor Housing Loans ......................................... Sec. 514, Title V, Housing Act of 1949, as amended; 42 U.S.C. 
1484. 

29. Farm Labor Housing Grants ............................................... Sec. 516, Title V, Housing Act of 1949, as amended; 42 U.S.C. 
1486. 
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Type of Federal Financial Assistance Authority 

30. Mutual self-help housing grants. (Technical assistance 
grants).

Sec. 523, Title V, Housing Act of 1949, as amended; 42 U.S.C. 
1490c. 

31. Technical and supervisory assistance grants ..................... Sec. 525, Title V, Housing Act of 1949, as amended; 42 U.S.C. 
1490e. 

32. Individual Recreation Loans ................................................ Sec. 304 of the Consolidated Farm and Rural Development Act, 
as amended; 7 U.S.C. 1924. 

33. Recreation Association Loans ............................................. Sec. 306 of the Consolidated Farm and Rural Development Act, 
as amended; 7 U.S.C. 1926. 

34. Private enterprise grants ..................................................... Sec. 310(B)(c) of the Consolidated Farm and Rural Develop-
ment Act, as amended; 7 U.S.C. 1932(c). 

35. Indian Tribal Land Acquisition Loans .................................. Pub. L. 91–229, approved April 11, 1970; 25 U.S.C. 488. 
36. Grazing Association Loans ................................................. Sec. 306 of the Consolidated Farm and Rural Development Act, 

as amended; 7 U.S.C. 1926. 
37. Irrigation and Drainage Associations .................................. Sec. 306 of the Consolidated Farm and Rural Development Act, 

as amended; 7 U.S.C. 1926. 
38. Area development assistance planning grant program ...... Sec. 306(a)(11) of the Consolidated Farm and Rural Develop-

ment Act, as amended; 7 U.S.C. 1926(a)(11). 
39. Resource conservation and development loans ................. Sec. 32(e) of Title III, the Bankhead-Jones Farm Tenant Act; 7 

U.S.C. 1011(e). 
40. Rural Industrial Loan Program ............................................ Sec. 310B of the Consolidated Farm and Rural Development 

Act, as amended; 7 U.S.C. 1932. 
41. Rural renewal and resource conservation development, 

land conservation and land utilization.
Sec. 31–35, Title III, Bankhead-Jones Farm Tenant Act; 7 

U.S.C. 1010–1013a. 
42. Soil and water conservation, recreational facilities, uses; 

pollution abatement facilities loans.
Sec. 304 of the Consolidated Farm and Rural Development Act, 

as amended; 7 U.S.C. 1924. 
43. Watershed protection and flood prevention program ......... Sec. 1–12 of the Watershed Protection and Flood Prevention 

Act, as amended; 16 U.S.C. 1001–1008. 
44. Water and Waste Facility Loans and Grants ...................... Sec. 306 of the Consolidated Farm and Rural Development Act, 

as amended; 7 U.S.C. 1926. 

Administered by Food and Nutrition Service 

45. Food Stamp Program .......................................................... The Food Stamp Act of 1977, as amended; 7 U.S.C. 2011– 
2029. 

46. Nutrition Assistance Program for Puerto Rico. This is the 
Block Grant signoff of the Food Stamp Program for Puerto 
Rico.

The Food Stamp Act of 1977, as amended; Sec. 19, 7 U.S.C. 
2028. 

47. Food Distribution (Food Donation Program). (Direct Dis-
tribution Program).

Sec. 32, Pub. L. 74–320, 49 Stat. 744 (7 U.S.C. 612c); Pub. L. 
75–165. 50 Stat. 323 (15 U.S.C. 713c); secs. 6, 9, 60 Stat. 
231, 233, Pub. L. 79–396 (42 U.S.C. 1755, 1758); sec. 416, 
Pub. L. 81–439, 63 Stat. 1058 (7 U.S.C. 1431); sec. 402, 
Pub. L. 91–665, 68 Stat. 843 (22 U.S.C. 1922); sec. 210, 
Pub. L. 84–540, 70 Stat. 202 (7 U.S.C. 1859); sec. 9, Pub. L. 
85–931, 72 Stat. 1792 (7 U.S.C. 1431b); Pub. L. 86–756, 74 
Stat. 899 (7 U.S.C. 1431 note); sec. 709, Pub. L. 89–321, 79 
Stat. 1212 (7 U.S.C. 1446a–1); sec. 3, Pub. L. 90–302, 82 
Stat. 117 (42 U.S.C. 1761); secs. 409, 410, Pub. L. 93–288, 
88 Stat. 157 (42 U.S.C. 5179, 5189); sec. 2, Pub. L. 93–326, 
88 Stat. 286 (42 U.S.C. 1762a); sec. 16, Pub. L. 94–105, 89 
Stat. 522 (42 U.S.C. 1766); sec. 1304(a), Pub. L. 95–113, 91 
Stat. 980 (7 U.S.C. 612 note); sec. 311, Pub. L. 95–478, 92 
Stat. 1533 (42 U.S.C. 3030a); sec. 10, Pub. L. 95–627, 92 
Stat. 3623 (42 U.S.C. 1760); Pub. L. 98–8, 97 Stat. 35 (7 
U.S.C. 612c note); (5 U.S.C. 301). 

48. Food Distribution Program Commodities on Indian Res-
ervations.

The Food Stamp Act of 1977, as amended, Section 4(b), 7 
U.S.C. 2013(b). 

49. National School Lunch Program ......................................... National School Lunch Act, as amended; 42 U.S.C. 1751–1760. 
50. Special Milk Program for Children (School Milk Program) Child Nutrition Act of 1966, Sec. 3, as amended, 42 U.S.C. 

1772. 
51. School Breakfast Program .................................................. Child Nutrition Act of 1966, Sec. 4, as amended; 42 U.S.C. 

1773. 
52. Summer Food Service Program for Children ..................... National School Lunch Act, Sec. 13, as amended; 42 U.S.C. 

1761. 
53. Child Care Food Program ................................................... National School Lunch Act, Sec. 17, as amended; 42 U.S.C. 

1766. 
54. Nutrition Education and Training Program .......................... Child Nutrition Act of 1966, Sec. 19, 42 U.S.C. 1788. 
55. Special Supplemental Food Program for Women, Infants 

and Children.
Child Nutrition Act of 1966, Sec. 17, 42 U.S.C. 1786. 

56. Commodity Supplemental Food Program. .......................... Agriculture and Consumer Protection Act of 1973, as amended; 
7 U.S.C. 612c note. 

57. Temporary Emergency Food Assistance Program ............. Temporary Emergency Food Assistance Act of 1983, as 
amended; 7 U.S.C. 612c note. 

58. State Administrative Expenses for Child Nutrition .............. Child Nutrition Act of 1966, Sec. 7, as amended; 42 U.S.C. 
1776. 
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Type of Federal Financial Assistance Authority 

59. Nutrition Assistance Program for the Commonwealth of 
the North Mariana Islands. (This is the Block Grant spin-off 
of the Food Stamp Program for CNMI).

Trust Territory of the Pacific Island, 48 U.S.C. 1681 note. 

Administered by Forest Service 

60. Permits for use of National Forests and National Grass-
lands by other than individuals at a nominal or no charge.

Act of June 4, 1897, as amended, 16 U.S.C. 551; Sec. 501 of 
the Federal Land Policy Management Act of 1976, 43 U.S.C. 
1761; Term Permit Act of March 4, 1915, as amended, 16 
U.S.C. 4971, Secs. 3 and 4 of the American Antiquities Act of 
June 8, 1906, 16 U.S.C. 432; Sec. 32 of the Bankhead-Jones 
Farm Tenant Act, as amended, 7 U.S.C. 1011. 

61. Youth Conservation Corps .................................................. Act of August 13, 1970, as amended, 16 U.S.C. 1701–1706. 
Note: This is a Federally financed and conducted program on 
National Forest land providing summer employment to teen- 
age youth doing conservation work while learning about their 
natural environment and heritage. Recruitment of recipient 
youth is without regard to economic, social or racial classi-
fication. Policy requires that random selection from the quali-
fied applicant pool be made in a public forum. 

62. Job Corps ............................................................................ 29 U.S.C. 1691–1701. Note: This is a Federally financed and 
conducted program providing education and skills training to 
young men and women. The U.S. Department of Labor is en-
tirely responsible for recruiting of recipient youth. 

63. Permits for disposal of common varieties of mineral mate-
rial from lands under the Forest Service jurisdiction for use 
by other individuals at a nominal or no charge.

Secs. 1–4 of the Act of July 31, 1947, as amended, 30 U.S.C. 
601–603, 611. 

64. Use of Federal land for airports .......................................... Airport and Airway Improvement Act of 1982, as amended, 49 
U.S.C. 2202, 2215. National Forest lands are exempt, Sec. 
2215(c). 

65. Conveyance of land to States or political subdivisions for 
widening highways, streets and alleys.

Act of October 13, 1964, 78 Stat. 1089. Forest Road and Trail 
Act, codified at 16 U.S.C. 532–538. 

66. Payment of 25 percent of National Forest receipts to 
States for schools and roads.

Act of May 23, 1908, as amended, 16 U.S.C. 500. 

67. Payment to Minnesota from National Forest receipts of a 
sum based on a formula.

Sec. 5 of the Act of June 22, 1948, as amended, 16 U.S.C. 577 
g–l. 

68. Payment of 25 percent of net revenues from Title III, 
Bankhead-Jones Farm Tenant Act lands to Counties for 
school and road purposes.

Sec. 33 of the Bankhead-Jones Farm Tenant Act, as amended, 
7 U.S.C. 1012. 

69. Cooperative action to protect, develop, manage and utilize 
forest resources on State and private lands.

Cooperative Forestry Assistance Act of 1976, 16 U.S.C. 2101– 
2111. 

70. Advance of funds for cooperative research ........................ Sec. 20 of the Granger-Thye Act of April 24, 1950, 16 U.S.C. 
581–1. 

71. Grants for support of scientific research ............................. Forest and Rangeland Renewable Resources Planning Act of 
1974, as amended, 16 U.S.C. 1600 et seq. 

72. Research Cooperation ........................................................ Forest and Rangeland Renewable Resources Research Plan-
ning Act of 1974, as amended, 16 U.S.C. 

73. Grants to Maine, Vermont and New Hampshire for the 
purpose of assisting economically disadvantaged citizens 
over 55 years of age.

Older American Act of 1965, as amended, 42 U.S.C. 3056. 

74. Senior Community Service Employment, develop, manage 
and utilize forest resources on State and private lands.

Older American Act of 1965, as amended, 42 U.S.C. 3056. 

75. Cooperative Law Enforcement ............................................ 16 U.S.C. 551a and 553. 
76. Forest Utilization and Marketing ......................................... Cooperative Forestry Assistance Act of 1978, Pub. L. 95–313, 

16 U.S.C. 1606, 2101–2111. 
77. Fire prevention and suppression ......................................... Cooperative Forestry Assistance Act of 1978, Pub. L. 95–313, 

Sec. 7, 16 U.S.C. 2106. 
78. Assistance to States for tree planting ................................. Cooperative Forestry Assistance Act of 1978, Pub. L. 95–313, 

Secs. 3, 6, 16 U.S.C. 2102, 2105. 
79. Technical assistance forest management ........................... Cooperative Forestry Assistance Act of 1978, Pub. L. 95–313, 

Sec. 8, 16 U.S.C. 2107. 
80. Extramural Research (Cooperative Agreements and 

Grants).
Range Renewable Resources Act of 1978; Rangeland and Lat-

est Renewable Resources Research Act; 16 U.S.C. 1641– 
1647. 

Administered by Food Safety and Inspection Service 

81. Federal-State Cooperative Agreements and Talmadge- 
Aiken Agreements.

Federal Meat Inspection Act; 21 U.S.C. 601 et seq. Talmadge- 
Aiken Act; 7 U.S.C. 450. Poultry Products Inspection Act; 21 
U.S.C. 451 et seq. 
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Type of Federal Financial Assistance Authority 

Administered by Office of International Cooperation and Development 

82. Technical Assistance ........................................................... 7 U.S.C. 3291; 22 U.S.C. 2357; 22 U.S.C. 2392. 
83. International Training ........................................................... 7 U.S.C. 3291; 22 U.S.C. 2357; 22 U.S.C. 2392. 
84. Scientific and Technical Exchanges ................................... 7 U.S.C. 3291. 
85. International Research ........................................................ 7 U.S.C. 3291. 

Administered by Soil Conservation Service 

86. Conservation Technical Assistance to Landusers .............. Sec. 1–6 and 17 of the Soil Conservation and Domestic Allot-
ment Act, 16 U.S.C. 590a–590f, 590g. 

87. Plant Materials Conservation .............................................. Soil Conservation Act of 1935, Pub. L. 74–46; 49 Stat. 163, 16 
U.S.C. 590(a–f). 

88. Technical and financial assistance in Watershed Protec-
tion and flood prevention.

Watershed Protection and Flood Protection Act, as amended, 
16 U.S.C. 1001–1005, 1007–1008; Flood Control Act, as 
amended and supplemented; 33 U.S.C. 701; 16 U.S.C. 
1606(a) and Sec. 403–405 of the Agriculture Credit Act of 
1978; 16 U.S.C. 2203–2205. Flood Prevention: Pub. L. 78– 
534; 58 Stat. 905; 33 U.S.C. 701(b)(1); Pub. L. 81–516. 

89. Technical and financial assistance in Watershed Protec-
tion and flood prevention.

Emergency Operation (216); 68 Stat. 184; 33 U.S.C. 701(b)(1). 
Watershed Operation: Pub. L. 83–566; 68 Stat. 666:16 
U.S.C. 1001 et seq. 

90. Soil Survey .......................................................................... Sec. 1–6 and 17 of the Soil Conservation and Domestic Allot-
ment Act, as amended, 16 U.S.C. 590a–590f, 590g. 

91. Rural Abandoned Mine Program ........................................ Surface Mining Control and Reclamation Act of 1977, Sec. 406; 
Pub. L. 95–87, 30 U.S.C. 1236, 91 Stat. 460. 

92. Resource Conservation and Development ......................... Soil Conservation Act of 1935; Pub. L. 74–46; Bankhead-Jones 
Farm Tenant Act; Pub. L. 75–210, as amended, Pub. L. 89– 
796; Pub. L. 87–703; Pub. L. 91–343; Pub. L. 92–419; Pub. 
L. 97–98; 95 Stat. 1213; 16 U.S.C. 590a–590f, 590g. 

93. Great Plains Conservation .................................................. Soil Conservation and Domestic Allotment Act, Pub. L. 74–46, 
as amended by the Great Plains Act of August 7, 1956; Pub. 
L. 84–1021, Pub. L. 86–793 approved September 14, 1980. 
Pub. L. 91–118 approved November 1, 1969; Pub. L. 96–263 
approved June 6, 1980; 16 U.S.C. 590a–590f, 590g. 

[53 FR 48506, Dec. 1, 1988, as amended at 68 FR 51341, Aug. 26, 2003] 

Subpart B [Reserved] 

Subpart C—Rules of Practice and 
Procedure for Hearings, Deci-
sions and Administrative Re-
view Under the Civil Rights 
Act of 1964 

AUTHORITY: Sec. 602, 78 Stat. 252; 42 U.S.C. 

2000d–1; sec. 15.9(d) of subpart A to 7 CFR, 

part 15, and laws referred to in the appendix 

to subpart A, part 15, title 7 CFR. 

SOURCE: 30 FR 14355, Nov. 17, 1965, unless 

otherwise noted. 

GENERAL INFORMATION 

§ 15.60 Scope of rules. 

The rules of practice and procedure 

in this subpart supplement §§ 15.9 and 

15.10 of subpart A of this part and gov-

ern the practice for hearings, decisions, 

and administrative review conducted 

by the Department of Agriculture, pur-

suant to title VI of the Civil Rights 

Act of 1964, section 602 (78 Stat. 252) 

and this part, title 7, CFR, except these 

rules shall not apply to any stage of a 

proceeding which has occurred prior to 

the effective date hereof. 

§ 15.61 Records to be public. 
All documents and papers filed in any 

proceeding under this part may be in-

spected and copied in the Office of the 

Department Hearing Clerk. 

§ 15.62 Definitions. 
All terms used in this subpart shall, 

unless the context otherwise requires, 

have the same meaning as defined in 

subpart A of this part. 

§ 15.63 Computation of time. 
A period of time begins with the day 

following the act or event and includes 

the last day of the period, unless it is 

a Saturday, Sunday, or legal holiday 

observed in the District of Columbia, in 
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which case it shall be the following 

workday. When the period of time pre-

scribed or allowed is less than 7 days, 

intermediate Saturdays, Sundays, and 

legal holidays shall be excluded from 

the computation. 

§ 15.64 Parties. 

The term party shall include an appli-

cant or recipient with respect to whom 

the agency has issued a notice of hear-

ing or opportunity to request a hearing 

in accordance with subpart A of this 

part and § 15.81. The agency shall be 

deemed a party to all proceedings. 

§ 15.65 Appearance. 

Any party may appear in person or 

by counsel or authorized representative 

and participate fully in any proceeding. 

§ 15.66 Complainants not parties. 

A person submitting a complaint pur-

suant to § 15.6 is not a party to the pro-

ceedings governed by this subpart, but 

may petition, after proceedings have 

been commenced, to become an inter-

vener. 

§ 15.67 Intervener. 

Any interested person or organiza-

tion may file a petition to intervene 

which will include a statement of posi-

tion and a statement of what peti-

tioner expects to contribute to the 

hearing, and a copy of the petition will 

be served on all parties. Such petition 

should be filed prior to the prehearing 

conference, or if none is held, before 

the commencement of the hearing, un-

less the petitioner shows good cause for 

filing the petition later. The hearing 

officer may grant the petition if he be-

lieves that such participation will not 

unduly delay a hearing and will con-

tribute materially to the proceeding. 

An intervener is not a party and may 

not introduce evidence at a hearing, or 

propound questions to a witness, unless 

the hearing officer determines that the 

proposed additional evidence is rel-

evant and will clarify the facts. The in-

tervener may submit and serve on all 

parties a brief in support or opposition 

to any brief of a party. All service and 

notice required by and upon a party 

shall apply to an intervener. 

§ 15.68 Ex parte communications. 
(a) General. After proceedings have 

been commenced, any communication 
or discussion ex parte, as regards the 
merits of the proceeding or a factually 
related proceeding, between an em-
ployee of the Department involved in 
the decisional process and a person not 
employed by the Department, and any 
such communication or discussion be-
tween any employee of the Depart-
ment, who is or has been engaged in 
any way in the investigation or pros-
ecution of the proceeding or a factually 
related proceeding, and an employee of 
the Department who is involved or may 
be involved in the decisional process of 
a proceeding, except at a conference, 
hearing or review proceeding under 
these rules is improper and prohibited. 

(b) Request for information. A request 
for information about the status of a 
proceeding without discussing issues or 
expressing points of view and inquiries 
with respect to procedural matters or 
an emergency request for an extension 
of time are not deemed ex parte com-

munications. When practical all par-

ties should be notified of any request 

for an extension of time. Communica-

tion between an applicant or recipient 

and the agency or the Secretary with 

respect to securing voluntary compli-

ance with any requirement of subpart 

A of this part is not prohibited. 
(c) Unsponsored written material. Let-

ters expressing views or urging action 

and other unsponsored written mate-

rial regarding matters in issue in a pro-

ceeding will be placed in the cor-

respondence section of the docket of 

the proceeding. Such are not deemed 

part of the evidence or record. 

FORM, EXECUTION, FILING AND SERVICE 

OF DOCUMENTS 

§ 15.71 Form of documents to be filed. 
All copies of documents filed in a 

proceeding shall be dated, signed in 

ink, shall show the address and posi-

tion or title of the signatory, and shall 

show the docket number and title of 

the proceeding on the front page. 

§ 15.72 Filing. 
All documents relating to a pro-

ceeding under this subpart shall be 

filed in an original and two copies of 
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such document with the Office of the 

Hearing Clerk at Room 112, Adminis-

tration Building, Department of Agri-

culture, Washington, D.C., 20250, during 

regular business hours. Regular busi-

ness hours are every Monday through 

Friday (legal holidays in the District of 

Columbia excepted) from 9 a.m. to 5:30 

p.m., eastern standard or daylight sav-

ing time, whichever is effective in the 

District of Columbia at the time. 

§ 15.73 Service. 

Service shall be made by the Hearing 

Clerk by personal delivery of one copy 

to each person to be served or by mail-

ing by first-class mail, or air mail if 

more than 300 miles, properly ad-

dressed with postage prepaid. When a 

party or intervener has appeared by at-

torney or representative, service upon 

such attorney or representative will be 

deemed proper service. The initial no-

tice of hearing, opportunity to request 

a hearing, or notice setting a date for 

a hearing shall be by certified mail, re-

turn receipt requested. 

§ 15.74 Date of service. 

The date of service shall be the day 

when the matter is deposited in the 

U.S. mail or is delivered in person, ex-

cept that the date of service of the ini-

tial notice a hearing or notice of oppor-

tunity to request a hearing or notice 

setting a date for a hearing shall be the 

date of its delivery, or of its attempted 

delivery if delivery is refused. 

INITIAL NOTICE AND RESPONSE 

§ 15.81 How proceedings are com-
menced. 

Proceedings are commenced by mail-

ing a notice to an applicant or recipi-

ent of alleged noncompliance with the 

Act and the Secretary’s regulations 

thereunder. The notice will be signed 

by the interested agency head or by the 

Secretary and shall be filed with the 

hearing clerk for proper service by the 

hearing clerk according to the rules of 

this subpart. The notice shall include 

either a notice of hearing or notice of 

opportunity to request a hearing as de-

termined by the Secretary and shall 

comply with the requirements of 

§ 15.9(a). 

§ 15.82 Notice of hearing and response 
thereto. 

A notice of hearing shall fix a date 
not less than 30 days from the date of 
service of the notice of a hearing on 
matters alleged in the notice. If the ap-
plicant or recipient does not desire a 
hearing, he should so state in writing, 
in which case the applicant or recipient 
shall have the right to submit written 
information and argument for the 
record, and the additional right to fur-
ther participate in the proceeding. 
Failure to appear at the time set for a 
hearing, without good cause, shall be 
deemed a waiver of the right to a hear-
ing under section 602 of the Act and the 
regulations in this part and consent to 
the making of a decision on such infor-
mation as is available which may be 
presented for the record. 

§ 15.83 Notice of opportunity to re-
quest a hearing and response there-
to. 

A notice of opportunity to request a 

hearing shall set a date not less than 20 

days from service of said notice within 

which the applicant or recipient may 

file a request for a hearing, or may 

wiave a hearing and submit written in-

formation and argument for the record, 

in which case, the applicant or recipi-

ent shall have the right to further par-

ticipate in the proceeding. When the 

applicant or recipient elects to file a 

request for a hearing, a time shall be 

set for the hearing at a date not less 

than 20 days from the date applicant or 

recipient is notified of the date set for 

the hearing. Failure of the applicant or 

recipient to request a hearing or to ap-

pear at the date set shall be deemed a 

waiver of the right to a hearing, under 

section 602 of the Act and the regula-

tions in this part and consent to the 

making of a decision on such informa-

tion as is available which may be pre-

sented for the record. 

§ 15.84 Answer. 
In any case covered by § 15.82 or § 15.83 

the applicant or recipient shall file an 

answer. Said answer shall admit or 

deny each allegation of the notice, un-

less the applicant or recipient is with-

out knowledge, in which case the an-

swer shall so state, and the statement 

will be considered a denial. Failure to 
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file an answer shall be deemed an ad-
mission of all allegations of fact in the 
notice. Allegations of fact in the notice 

not denied or controverted by answer 

shall be deemed admitted. Matters in-

tended to be offered as affirmative de-

fenses must be stated as a separate 

part of the answer. The answer under 

§ 15.82 shall be filed within 20 days from 

the date of service of the notice of 

hearing. The answer under § 15.83 shall 

be filed within 20 days of service of the 

notice of opportunity to request a 

hearing. 

§ 15.85 Amendment of notice or an-
swer. 

The notice of hearing or notice of op-

portunity to request a hearing may be 

amended once as a matter of course be-

fore an answer thereto is served, and 

each applicant or recipient may amend 

his answer once as a matter of course 

not later than 10 days before the date 

fixed for hearing but in no event later 

than 20 days from the date of service of 

his original answer. Otherwise a notice 

or answer may be amended only by 

leave of the hearing officer. An appli-

cant or recipient shall file his answer 

to an amended notice within the time 

remaining for filing the answer to the 

original notice or within 10 days after 

service of the amended notice, which-

ever period may be the longer, unless 

the hearing officer otherwise orders. 

§ 15.86 Consolidated or joint hearings. 
Two or more proceedings against the 

same respondent, or against different 

respondents in which the same or re-

lated facts are asserted to constitute 

noncompliance, may be consolidated 

for hearing or decision or both by the 

agency head, if he has the principal re-

sponsibility within the Department for 

the administration of all the laws ex-

tending the Federal financial assist-

ance involved. If laws administered by 

more than one agency head are in-

volved, such officials may by agree-

ment order consolidation for hearing. 

The Secretary may order proceedings 

in the Department consolidated for 

hearing with proceedings in other Fed-

eral Departments or agencies, by 

agreement with such other Depart-

ments or agencies. All parties to any 

proceeding consolidated subsequently 

to service of the notice of hearing or 
notice of opportunity to request a 
hearing shall be promptly served with 

notice of such consolidation. 

HEARING OFFICER 

§ 15.91 Who presides. 
A hearing officer shall preside over 

all proceedings held under this part. 

The hearing officer shall be a hearing 

examiner qualified under section 11 of 

the Administrative Procedure Act (5 

U.S.C. 1001 et seq.), and designated to 

hold hearings under the regulations in 

this subpart or any person authorized 

to hold a hearing and make a final de-

cision. The hearing officer will serve 

until he has made an initial decision, 

certified the record to the Secretary, 

or made a final decision if so author-

ized. 

§ 15.92 Designation of hearing officer. 
Unless otherwise provided by an 

order of the Secretary at the time the 

notice of alleged noncompliance pro-

vided in § 15.81 is filed with the Office of 

the Hearing Clerk, the hearing shall be 

held before a hearing examiner, who 

shall be appointed by the Chief Hearing 

Examiner, Office of Hearing Examiners 

within five days after the filing of such 

notice. Unless otherwise provided, the 

hearing examiner shall certify the en-

tire record with his recommended find-

ings and proposed decision to the Sec-

retary for final decision. 

§ 15.93 Time and place of hearing. 
When a notice of hearing is sent to 

an applicant or recipient, the time and 

place of hearing shall be fixed by the 

Secretary, and when the applicant or 

recipient requests a hearing, the time 

and place shall be set by the hearing 

officer and in either case in conformity 

with § 15.9(b). The complainant, if any, 

shall be advised of the time and place 

of the hearing. 

§ 15.94 Disability of hearing officer. 
In the case of death, illness, disquali-

fication, or unavailability of the des-

ignated hearing officer, another hear-

ing officer may be designated by the 

Secretary to take his place. If such 

death, illness, disqualification or un-

availability occurs during the course of 
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a hearing, the hearing will be either 

continued under a substitute hearing 

officer, or terminated and tried de novo 

in the discretion of the Secretary. In 

the absence of the designated hearing 

officer any hearing examiner may rule 

on motions and other interlocutory pa-

pers. 

§ 15.95 Responsibilities and duties of 
hearing officer. 

The hearing officer shall have the 

duty to conduct a fair hearing, to take 

all necessary action to avoid delay, and 

to maintain order. He shall have all 

powers necessary to these ends, includ-

ing (but not limited to) the power to: 

(a) Arrange and issue notice of the 

date, time and place of hearings, or, 

upon due notice to the parties, to 

change the date, time and place of 

hearings previously set. 

(b) Hold conferences to settle, sim-

plify, or fix the issues in a proceeding, 

or to consider other matters that may 

aid in the expeditious disposition of the 

proceeding. 

(c) Require parties and interveners to 

state their position with respect to the 

various issues in the proceeding. 

(d) Administer oaths and affirma-

tions. 

(e) Rule on motions, and other proce-

dural items on matters pending before 

him. 

(f) Regulate the course of the hearing 

and conduct of parties therein. 

(g) Examine witnesses and direct wit-

nesses to testify. 

(h) Receive, rule on, exclude or limit 

evidence. 

(i) Fix the time for filing motions, 

petitions, briefs, or other items in mat-

ters pending before him. 

(j) In accordance with his authority 

issue an initial decision, or rec-

ommended findings and proposed deci-

sion, or final decision. 

(k) Take any other action a hearing 

officer is authorized to take under 

these rules or subpart A of this part. 

MOTIONS 

§ 15.101 Form and content. 
(a) General. Motions shall state the 

relief sought and the authority relied 

upon. If made before or after the hear-

ing, the motion shall be in writing and 

filed with the hearing clerk with a 

copy to all parties. If made at the hear-

ing, they should be stated orally but 

the hearing officer may require that 

any motion be reduced to writing and 

filed and served on all parties in the 

same manner as a formal motion. 
(b) Extension of time or postponement. 

A request for an extention of time 

should be filed and served on all parties 

and should set forth the reasons for the 

request and may be granted upon a 

showing of good cause. Answers to such 

requests are permitted, if made 

promptly. 

§ 15.102 Responses to motions. 
Within 8 days or such reasonable 

time as may be fixed by the hearing of-

ficer, or Secretary, if the motion is 

properly addressed to him, any party 

may file a response to the motion, un-

less the motion is made at a hearing in 

which case an immediate response may 

be required. The hearing officer may 

dispose of motions at a prehearing con-

ference. 

§ 15.103 Disposition of motions. 
The hearing officer may not sustain 

or grant a motion prior to expiration of 

the time for filing responses thereto, 

but may overrule or deny such motion 

without waiting on a response: Pro-
vided, however, That prehearing con-

ferences, hearings, and decisions need 

not be delayed pending disposition of 

motions. Oral motions may be ruled on 

immediately. Motions submitted to the 

hearing officer not disposed of in sepa-

rate rulings or in his decision will be 

deemed denied. Oral argument shall 

not be held on written motions unless 

expressly ordered. Interlocutory ap-

peals from rulings on motions shall be 

governed by § 15.123. 

HEARING PROCEDURES 

§ 15.110 Prehearing conferences. 
(a) In any case in which it appears 

that such procedure will expedite the 

proceeding, the hearing officer may, 

prior to the commencement of the 

hearing, request the parties to meet 

with him or to correspond with him re-

garding any of the following: 
(1) Simplification and clarification of 

the issues; 
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(2) Necessity or desirability of 

amendments to the pleadings; 

(3) Stipulations, admissions of fact 

and of the contents and authenticity of 

documents; 

(4) Matters of which official notice 

will be taken; 

(5) Limitation of the number of ex-

perts or other witnesses; 

(6) Disposal of all motions; and 

(7) Such other matters as may expe-

dite and aid in the disposition of the 

proceeding. 

(b) The hearing officer shall enter in 

the record a written summary of the 

results of the conference or correspond-

ence with the parties. 

§ 15.111 Purpose of hearing. 

(a) The hearing is directed to receiv-

ing factual evidence and expert opinion 

testimony related to the issues in the 

proceeding. Argument will not be re-

ceived in evidence; rather it should be 

presented in statements, memoranda 

or briefs, as determined by the hearing 

officer. Brief opening statements, 

which shall be limited to a statement 

of the party’s position and what he in-

tends to prove, may also be made at 

hearings. 

(b) Hearings for the reception of evi-

dence will be held only in cases where 

issues of fact must be resolved in order 

to determine whether the respondent 

has failed to comply with one or more 

applicable requirements of subpart A of 

this part. In any case where it appears 

from the answer of the applicant or re-

cipient to the notice of hearing or no-

tice of opportunity to request a hear-

ing, from his failure timely to answer, 

or from his admissions or stipulations 

in the record that there are no matters 

of material fact in dispute, the hearing 

officer may enter an order so finding, 

and fixing the time for the submission 

of evidence by the Government for the 

record. Thereafter, the proceedings 

shall go to conclusion in accordance 

with subpart A of this part and the 

rules of this subpart. An appeal from 

such order may be allowed in accord-

ance with the rules for interlocutory 

appeal in § 15.123. 

§ 15.112 Statement of position and 
brief. 

The hearing officer may require all 

parties and any intervener to file a 

written statement of position or brief 

prior to the beginning of a hearing. 

§ 15.113 Testimony. 

(a) Testimony shall be given orally 

under oath or affirmation by witnesses 

at the hearing, but the hearing officer, 

in his discretion, may require or per-

mit that the testimony of any witness 

be prepared in writing and served on all 

parties in advance of the hearing. Such 

testimony may be adopted by the wit-

ness at the hearing and filed as part of 

the record thereof. Unless authorized 

by the hearing officer, witnesses will 

not be permitted to read prepared tes-

timony into the record. Except as pro-

vided in §§ 15.115 and 15.116, witnesses 

shall be available at the hearing for 

cross-examination. 

(b) Proposed exhibits shall be ex-

changed either at a prehearing con-

ference, or otherwise prior to the hear-

ing. Proposed exhibits not so ex-

changed may be denied admission as 

evidence unless good cause is shown 

why they were not exchanged. The au-

thenticity of all proposed exhibits ex-

changed prior to hearing will be 

deemed admitted unless written objec-

tion thereto is filed prior to the hear-

ing or unless good cause is shown at 

the hearing for failure to file such writ-

ten objection. 

§ 15.115 Affidavits. 

An affidavit, intended to be used as 

evidence without cross-examination of 

the affiant, will be filed and served on 

the parties at least 15 days prior to the 

hearing; and not less than seven days 

prior to hearing a party may file and 

serve written objections to any affi-

davit on the ground that he believes it 

necessary to test the truth of asser-

tions therein by cross-examination. In 

such event, the affidavit objected to 

will not be received in evidence unless 

the affiant is made available for cross- 

examination at the hearing or other-

wise as prescribed by the hearing offi-

cer. In absence of an objection being 

filed within the time specified, such af-

fidavit will be received in evidence. 
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§ 15.116 Depositions. 
Upon such terms as may be just, the 

hearing officer, in his discretion, may 

authorize the testimony of any witness 

to be taken by deposition. 

§ 15.117 Evidence. 
Irrelevant, immaterial, unreliable, 

and unduly repetitious evidence will be 

excluded, and technical rules of evi-

dence shall not apply but rules or prin-

ciples designed to assure the most cred-

ible evidence available and to subject 

testimony to test by cross-examination 

shall apply. 

§ 15.118 Cross-examination. 
Cross-examination will be limited to 

the scope of direct examination and 

matters at issue in the hearing. 

§ 15.119 Objections. 
Objections to evidence shall be time-

ly and briefly state the ground relied 

upon. The ruling of the hearing officer 

will be part of the record. Argument in 

support of the objection will not be 

part of the record. 

§ 15.120 Exceptions to rulings of hear-
ing officer unnecessary. 

Exceptions to rulings of the hearing 

officer are unnecessary. It is sufficient 

that a party, at the time the ruling of 

the hearing officer is sought, makes 

known the action which he desires the 

hearing officer to take, or his objection 

to an action taken, and his grounds 

therefor. 

§ 15.121 Official notice. 
A public document, or part thereof, 

such as an official report decision, 

opinion, or published scientific or eco-

nomic statistical data issued by any 

branch of the Federal or a State Gov-

ernment which has been shown to be 

reasonably available to the public, may 

be offered for official notice and ac-

cepted in the record without further 

proof of authenticity. Where official 

notice is to be taken, any party, on 

timely request, shall have an oppor-

tunity to show the contrary. 

§ 15.122 Offer of proof. 
An offer of proof made in connection 

with an objection taken to any ruling 

of the hearing officer rejecting or ex-

cluding proposed oral testimony shall 

consist of a statement for the record of 

the substance of the evidence which 

counsel contends would be adduced by 

such testimony; and, if the excluded 

evidence consists of evidence in docu-

mentary or written form or of ref-

erence to documents or records, a copy 

of such evidence shall be marked for 

identification and shall accompany the 

record as an offer of proof. 

§ 15.123 Appeals from ruling of hear-
ing officer. 

A ruling of the hearing officer may 

not be appealed to the Secretary prior 

to consideration of the entire pro-

ceeding by the hearing officer except 

with the consent of the hearing officer 

and where he certifies on the record or 

in writing that the allowance of an in-

terlocutory appeal is clearly necessary 

to prevent exceptional delay, expense, 

or prejudice to any part or substantial 

detriment to the public interest. If an 

appeal is allowed, any party may file a 

brief with the Secretary within such 

period as the hearing officer directs. 

Oral argument will be heard in the dis-

cretion of the Secretary. 

§ 15.124 Admissions as to facts and 
documents. 

Not later than 15 days prior to the 

scheduled date of the hearing except 

for good cause shown, or prior to such 

earlier date as the hearing officer may 

order, any party may serve upon an op-

posing party a written request for the 

admission of the genuineness and au-

thenticity of any relevant documents 

described in and exhibited with the re-

quest, or for the admission of the truth 

of any relevant matters of fact stated 

in the request. Each of the matters of 

which an admission is requested shall 

be deemed admitted, unless within a 

period designated in the request (not 

less than 10 days after service thereof, 

or within such further time as the 

hearing officer may allow upon motion 

and notice) the party to whom the re-

quest is directed serves upon the re-

questing party a sworn statement ei-

ther denying specifically the matters 

of which an admission is requested or 

setting forth in detail the reasons why 

he cannot truthfully either admit or 
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deny such matters. Copies of requests 
for admission and answers thereto 
shall be served on all parties. Any ad-
mission made by a party to such re-
quest is only for the purposes of the 
pending proceeding, or any proceeding 
or action instituted for the enforce-
ment of any order entered therein, and 
shall not constitute an admission by 
him for any other purpose or be used 
against him in any other proceeding or 
action. 

[31 FR 8586, June 21, 1966] 

THE RECORD 

§ 15.131 Official transcript. 
The hearing clerk will designate the 

official reporter for all hearings. The 

official transcript of testimony taken, 

together with any affidavits, exhibits, 

depositions, briefs, or memoranda of 

law shall be filed with the hearing 

clerk. Transcripts of testimony in 

hearings will be supplied by the official 

reporter to the parties and to the pub-

lic at rates not to exceed the maximum 

rates fixed by the contract between the 

Department and the reporter. Upon no-

tice to all parties, the hearing officer 

may authorize corrections to the tran-

script which involve matters of sub-

stance. 

§ 15.132 Record for decision. 
The transcript of testimony, exhib-

its, affidavits, depositions, briefs, 

memoranda of law, and all pleadings, 

motions, papers, and requests filed in 

the proceeding, except the correspond-

ence section of the docket, including 

rulings, and any recommended findings 

and proposed decision, or initial deci-

sion shall constitute the exclusive 

record for final decision. 

POSTHEARING PROCEDURES 

§ 15.135 Posthearing briefs. 
The hearing officer shall fix a reason-

able time for filing posthearing briefs, 

which may contain proposed findings of 

fact and conclusions of law, and, if per-

mitted, reply briefs. Briefs should in-

clude a summary of the evidence relied 

upon together with references to ex-

hibit numbers and pages of the tran-

script, with citations of the authorities 

relied upon. Briefs shall be filed in the 

Office of the Hearing Clerk with a copy 
to all parties. 

§ 15.136 Decisions and notices. 
When the time for submission of 

posthearing briefs has expired the hear-
ing officer shall either make an initial 
decision or final decision, if so author-
ized, or certify the entire record in-
cluding his recommended findings and 
proposed decision to the Secretary for 
a final decision and a copy of such ini-
tial, or final decision or certification 
shall be mailed to the applicant or re-
cipient and other parties by the hear-
ing clerk. 

§ 15.137 Exceptions to initial or pro-
posed decision. 

Within 30 days of the mailing of such 
notice of initial or recommended find-

ings and proposed decision, the appli-

cant or recipient and other parties may 

file with the hearing clerk for consider-

ation by the Secretary exceptions to 

the initial or recommended findings 

and proposed decision, with reasons 

therefor. Each party will be given rea-

sonable opportunity to file briefs or 

other written statements of conten-

tions in which the party may request 

that the decision be modified, reversed, 

affirmed or adopted. 

§ 15.138 Review of initial decision. 
In the absence of exceptions to an 

initial decision, the Secretary may on 

his own motion within 45 days after an 

initial decision serve upon the parties a 

notice that he will review the decision 

and will give the parties reasonable op-

portunity to file briefs or other written 

statements of contentions. At the expi-

ration of said time for filing briefs, the 

Secretary will review the initial deci-

sion and issue a final decision thereon. 

In the absence of either exceptions to 

an initial decision or a notice or re-

view, the initial decision shall con-

stitute the final decision of the Sec-

retary. 

§ 15.139 Oral argument. 
If any party desires to argue orally 

before the Secretary on the review of 

recommended findings and proposed de-

cision, or an initial decision, he shall 

so state at the time he files his excep-

tions or brief. The Secretary may grant 
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such request in his discretion. If grant-

ed, he will serve notice of oral argu-

ment on all parties and will set forth 

the order of presentation and the 

amount of time allotted, and the time 

and place of argument. 

§ 15.140 Service of decisions. 

All final decisions shall be promptly 

served on all parties and the complain-

ant. 

§ 15.141 Contents of decision. 

Each decision of a hearing officer 

shall set forth his ruling on each find-

ing, conclusion, or exception presented, 

and shall identify the requirement or 

requirements imposed by or pursuant 

to the regulations in this part with 

which it is found that the applicant or 

recipient has failed to comply. 

§ 15.142 Content of orders. 

The final decision may provide for 

suspension or termination of, or refusal 

to grant or continue Federal financial 

assistance, in whole or in part, under 

the program involved, and may contain 

such terms, conditions, and other pro-

visions as are consistent with and will 

effectuate the purposes of the Act and 

the regulations in this part, including 

provisions designed to assure that no 

Federal financial assistance will there-

after be extended under such program 

to the applicant or recipient deter-

mined by such decision to be in default 

in its performance of an assurance 

given by it pursuant to the regulations 

in this part, or to have otherwise failed 

to comply with the regulations in this 

part, unless and until it corrects its 

noncompliance and satisfies the Agen-

cy that it will fully comply with the 

regulations in this part. 

§ 15.143 Decision where financial as-
sistance affected. 

The Secretary shall make any final 

decision which provides for the suspen-

sion or termination of, or the refusal to 

grant or continue Federal financial as-

sistance, or the imposition of any other 

sanction available under the regula-

tions in this part or the Act. 

PART 15a—EDUCATION PRO-
GRAMS OR ACTIVITIES RECEIV-
ING OR BENEFITTING FROM FED-
ERAL FINANCIAL ASSISTANCE 

Subpart A—Introduction 

Sec. 

15a.100 Purpose. 

15a.105 Definitions. 

15a.110 Remedial and affirmative action and 

self-evaluation. 

15a.115 Assurance required. 

15a.120 Transfers of property. 

15a.125 Effect of other requirements. 

15a.130 Effect of employment opportunities. 

15a.135 Designation of responsible employee 

and adoption of grievance procedures. 

15a.140 Dissemination of policy. 

Subpart B—Coverage 

15a.200 Application. 

15a.205 Educational institutions and other 

entities controlled by religious organiza-

tions. 

15a.210 Military and merchant marine edu-

cational institutions. 

15a.215 Membership practices of certain or-

ganizations. 

15a.220 Admissions. 

15a.225 Educational institutions eligible to 

submit transition plans. 

15a.230 Transition plans. 

15a.235 Statutory amendments. 

Subpart C—Discrimination on the Basis of 
Sex in Admission and Recruitment Pro-
hibited 

15a.300 Admission. 

15a.305 Preference in admission. 

15a.310 Recruitment. 

Subpart D—Discrimination on the Basis of 
Sex in Education Programs or Activities 
Prohibited 

15a.400 Education programs or activities. 

15a.405 Housing. 

15a.410 Comparable facilities. 

15a.415 Access to course offerings. 

15a.420 Access to schools operated by LEAs. 

15a.425 Counseling and use of appraisal and 

counseling materials. 

15a.430 Financial assistance. 

15a.435 Employment assistance to students. 

15a.440 Health and insurance benefits and 

services. 

15a.445 Marital or parental status. 

15a.450 Athletics. 
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such request in his discretion. If grant-

ed, he will serve notice of oral argu-

ment on all parties and will set forth 

the order of presentation and the 

amount of time allotted, and the time 

and place of argument. 

§ 15.140 Service of decisions. 

All final decisions shall be promptly 

served on all parties and the complain-

ant. 

§ 15.141 Contents of decision. 

Each decision of a hearing officer 

shall set forth his ruling on each find-

ing, conclusion, or exception presented, 

and shall identify the requirement or 

requirements imposed by or pursuant 

to the regulations in this part with 

which it is found that the applicant or 

recipient has failed to comply. 

§ 15.142 Content of orders. 

The final decision may provide for 

suspension or termination of, or refusal 

to grant or continue Federal financial 

assistance, in whole or in part, under 

the program involved, and may contain 

such terms, conditions, and other pro-

visions as are consistent with and will 

effectuate the purposes of the Act and 

the regulations in this part, including 

provisions designed to assure that no 

Federal financial assistance will there-

after be extended under such program 

to the applicant or recipient deter-

mined by such decision to be in default 

in its performance of an assurance 

given by it pursuant to the regulations 

in this part, or to have otherwise failed 

to comply with the regulations in this 

part, unless and until it corrects its 

noncompliance and satisfies the Agen-

cy that it will fully comply with the 

regulations in this part. 

§ 15.143 Decision where financial as-
sistance affected. 

The Secretary shall make any final 

decision which provides for the suspen-

sion or termination of, or the refusal to 

grant or continue Federal financial as-

sistance, or the imposition of any other 

sanction available under the regula-

tions in this part or the Act. 

PART 15a—EDUCATION PRO-
GRAMS OR ACTIVITIES RECEIV-
ING OR BENEFITTING FROM FED-
ERAL FINANCIAL ASSISTANCE 

Subpart A—Introduction 

Sec. 

15a.100 Purpose. 

15a.105 Definitions. 

15a.110 Remedial and affirmative action and 

self-evaluation. 

15a.115 Assurance required. 

15a.120 Transfers of property. 

15a.125 Effect of other requirements. 

15a.130 Effect of employment opportunities. 

15a.135 Designation of responsible employee 

and adoption of grievance procedures. 

15a.140 Dissemination of policy. 

Subpart B—Coverage 

15a.200 Application. 

15a.205 Educational institutions and other 

entities controlled by religious organiza-

tions. 

15a.210 Military and merchant marine edu-

cational institutions. 

15a.215 Membership practices of certain or-

ganizations. 

15a.220 Admissions. 

15a.225 Educational institutions eligible to 

submit transition plans. 

15a.230 Transition plans. 

15a.235 Statutory amendments. 

Subpart C—Discrimination on the Basis of 
Sex in Admission and Recruitment Pro-
hibited 

15a.300 Admission. 

15a.305 Preference in admission. 

15a.310 Recruitment. 

Subpart D—Discrimination on the Basis of 
Sex in Education Programs or Activities 
Prohibited 

15a.400 Education programs or activities. 

15a.405 Housing. 

15a.410 Comparable facilities. 

15a.415 Access to course offerings. 

15a.420 Access to schools operated by LEAs. 

15a.425 Counseling and use of appraisal and 

counseling materials. 

15a.430 Financial assistance. 

15a.435 Employment assistance to students. 

15a.440 Health and insurance benefits and 

services. 

15a.445 Marital or parental status. 

15a.450 Athletics. 
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15a.455 Textbooks and curricular material. 

Subpart E—Discrimination on the Basis of 
Sex in Employment in Education Pro-
grams or Activities Prohibited 

15a.500 Employment. 

15a.505 Employment criteria. 

15a.510 Recruitment. 

15a.515 Compensation. 

15a.520 Job classification and structure. 

15a.525 Fringe benefits. 

15a.530 Marital or parental status. 

15a.535 Effect of state or local law or other 

requirements. 

15a.540 Advertising. 

15a.545 Pre-employment inquiries. 

15a.550 Sex as a bona fide occupational 

qualification. 

Subpart F—Other Provisions 

15a.605 Enforcement procedures. 

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685, 

1686, 1687, 1688; 42 U.S.C. 7101 et seq.; and 50 

U.S.C. 2401 et seq. 

SOURCE: 82 FR 46656, Oct. 6, 2017, unless 

otherwise noted. 

Subpart A—Introduction 

§ 15a.100 Purpose. 
The purpose of this part is to effec-

tuate Title IX of the Education Amend-

ments of 1972, as amended (except sec-

tions 904 and 906 of those Amendments) 

(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 

1688), which is designed to eliminate 

(with certain exceptions) discrimina-

tion on the basis of sex in any edu-

cation program or activity receiving 

Federal financial assistance, whether 

or not such program or activity is of-

fered or sponsored by an educational 

institution as defined in this part. 

§ 15a.105 Definitions. 
As used in this part, the term: 

Administratively separate unit means a 

school, department, or college of an 

educational institution (other than a 

local educational agency) admission to 

which is independent of admission to 

any other component of such institu-

tion. 

Admission means selection for part- 

time, full-time, special, associate, 

transfer, exchange, or any other enroll-

ment, membership, or matriculation in 

or at an education program or activity 

operated by a recipient. 

Applicant means one who submits an 

application, request, or plan required 

to be approved by an official of the 

Federal agency that awards Federal fi-

nancial assistance, or by a recipient, as 

a condition to becoming a recipient. 

Designated agency official means the 

Secretary of Agriculture or any officer 

or employees of the Department to 

whom the Secretary has heretofore del-

egated, or to whom the Secretary may 

hereafter delegate, the authority to act 

for the Secretary under the regulations 

in this part. 

Educational institution means a local 

educational agency (LEA) as defined by 

20 U.S.C. 8801(18), a preschool, a private 

elementary or secondary school, or an 

applicant or recipient that is an insti-

tution of graduate higher education, an 

institution of undergraduate higher 

education, an institution of profes-

sional education, or an institution of 

vocational education, as defined in this 

section. 

Federal financial assistance means any 

of the following, when authorized or 

extended under a law administered by 

the Federal agency that awards such 

assistance: 

(1) A grant or loan of Federal finan-

cial assistance, including funds made 

available for: 

(i) The acquisition, construction, ren-

ovation, restoration, or repair of a 

building or facility or any portion 

thereof; and 

(ii) Scholarships, loans, grants, 

wages, or other funds extended to any 

entity for payment to or on behalf of 

students admitted to that entity, or 

extended directly to such students for 

payment to that entity. 

(2) A grant of Federal real or per-

sonal property or any interest therein, 

including surplus property, and the 

proceeds of the sale or transfer of such 

property, if the Federal share of the 

fair market value of the property is 

not, upon such sale or transfer, prop-

erly accounted for to the Federal Gov-

ernment. 

(3) Provision of the services of Fed-

eral personnel. 

(4) Sale or lease of Federal property 

or any interest therein at nominal con-

sideration, or at consideration reduced 

for the purpose of assisting the recipi-

ent or in recognition of public interest 
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to be served thereby, or permission to 

use Federal property or any interest 

therein without consideration. 

(5) Any other contract, agreement, or 

arrangement that has as one of its pur-

poses the provision of assistance to any 

education program or activity, except 

a contract of insurance or guaranty. 

Institution of graduate higher edu-
cation means an institution that: 

(1) Offers academic study beyond the 

bachelor of arts or bachelor of science 

degree, whether or not leading to a cer-

tificate of any higher degree in the lib-

eral arts and sciences; 

(2) Awards any degree in a profes-

sional field beyond the first profes-

sional degree (regardless of whether 

the first professional degree in such 

field is awarded by an institution of 

undergraduate higher education or pro-

fessional education); or 

(3) Awards no degree and offers no 

further academic study, but operates 

ordinarily for the purpose of facili-

tating research by persons who have 

received the highest graduate degree in 

any field of study. 

Institution of professional education 
means an institution (except any insti-

tution of undergraduate higher edu-

cation) that offers a program of aca-

demic study that leads to a first profes-

sional degree in a field for which there 

is a national specialized accrediting 

agency recognized by the Secretary of 

Education. 

Institution of undergraduate higher 
education means: 

(1) An institution offering at least 

two but less than four years of college 

level study beyond the high school 

level, leading to a diploma or an asso-

ciate degree, or wholly or principally 

creditable toward a baccalaureate de-

gree; or 

(2) An institution offering academic 

study leading to a baccalaureate de-

gree; or 

(3) An agency or body that certifies 

credentials or offers degrees, but that 

may or may not offer academic study. 

Institution of vocational education 
means a school or institution (except 

an institution of professional or grad-

uate or undergraduate higher edu-

cation) that has as its primary purpose 

preparation of students to pursue a 

technical, skilled, or semiskilled occu-

pation or trade, or to pursue study in a 

technical field, whether or not the 

school or institution offers certificates, 

diplomas, or degrees and whether or 

not it offers full-time study. 

Recipient means any State or polit-

ical subdivision thereof, or any instru-

mentality of a State or political sub-

division thereof, any public or private 

agency, institution, or organization, or 

other entity, or any person, to whom 

Federal financial assistance is ex-

tended directly or through another re-

cipient and that operates an education 

program or activity that receives such 

assistance, including any subunit, suc-

cessor, assignee, or transferee thereof. 

Student means a person who has 

gained admission. 

Title IX means Title IX of the Edu-

cation Amendments of 1972, Public Law 

92–318, 86 Stat. 235, 373 (codified as 

amended at 20 U.S.C. 1681–1688) (except 

sections 904 and 906 thereof), as amend-

ed by section 3 of Public Law 93–568, 88 

Stat. 1855, by section 412 of the Edu-

cation Amendments of 1976, Public Law 

94–482, 90 Stat. 2234, and by Section 3 of 

Public Law 100–259, 102 Stat. 28, 28–29 

(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 

1688). 

Transition plan means a plan subject 

to the approval of the Secretary of 

Education pursuant to section 901(a)(2) 

of the Education Amendments of 1972, 

20 U.S.C. 1681(a)(2), under which an edu-

cational institution operates in mak-

ing the transition from being an edu-

cational institution that admits only 

students of one sex to being one that 

admits students of both sexes without 

discrimination. 

§ 15a.110 Remedial and affirmative ac-
tion and self-evaluation. 

(a) Remedial action. If the designated 

agency official finds that a recipient 

has discriminated against persons on 

the basis of sex in an education pro-

gram or activity, such recipient shall 

take such remedial action as the des-

ignated agency official deems nec-

essary to overcome the effects of such 

discrimination. 

(b) Affirmative action. In the absence 

of a finding of discrimination on the 

basis of sex in an education program or 
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activity, a recipient may take affirma-

tive action consistent with law to over-

come the effects of conditions that re-

sulted in limited participation therein 

by persons of a particular sex. Nothing 

in this part shall be interpreted to 

alter any affirmative action obliga-

tions that a recipient may have under 

Executive Order 11246, 3 CFR, 1964–1965 

Comp., p. 339; as amended by Executive 

Order 11375, 3 CFR, 1966–1970 Comp., p. 

684; as amended by Executive Order 

11478, 3 CFR, 1966–1970 Comp., p. 803; as 

amended by Executive Order 12086, 3 

CFR, 1978 Comp., p. 230; as amended by 

Executive Order 12107, 3 CFR, 1978 

Comp., p. 264. 
(c) Self-evaluation. Each recipient 

education institution shall, within one 

year of the effective date of this part: 
(1) Evaluate, in terms of the require-

ments of this part, its current policies 

and practices and the effects thereof 

concerning admission of students, 

treatment of students, and employ-

ment of both academic and nonaca-

demic personnel working in connection 

with the recipient’s education program 

or activity; 
(2) Modify any of these policies and 

practices that do not or may not meet 

the requirements of this part; and 
(3) Take appropriate remedial steps 

to eliminate the effects of any dis-

crimination that resulted or may have 

resulted from adherence to these poli-

cies and practices. 
(d) Availability of self-evaluation and 

related materials. Recipients shall main-

tain on file for at least three years fol-

lowing completion of the evaluation re-

quired under paragraph (c) of this sec-

tion, and shall provide to the des-

ignated agency official upon request, a 

description of any modifications made 

pursuant to paragraph (c)(2) of this sec-

tion and of any remedial steps taken 

pursuant to paragraph (c)(3) of this sec-

tion. 

§ 15a.115 Assurance required. 
(a) General. Either at the application 

stage or the award stage, Federal agen-

cies must ensure that applications for 

Federal financial assistance or awards 

of Federal financial assistance contain, 

be accompanied by, or be covered by a 

specifically identified assurance from 

the applicant or recipient, satisfactory 

to the designated agency official, that 

each education program or activity op-

erated by the applicant or recipient 

and to which this part applies will be 

operated in compliance with this part. 

An assurance of compliance with this 

part shall not be satisfactory to the 

designated agency official if the appli-

cant or recipient to whom such assur-

ance applies fails to commit itself to 

take whatever remedial action is nec-

essary in accordance with § 15a.110(a) to 

eliminate existing discrimination on 

the basis of sex or to eliminate the ef-

fects of past discrimination whether 

occurring prior to or subsequent to the 

submission to the designated agency 

official of such assurance. 
(b) Duration of obligation. (1) In the 

case of Federal financial assistance ex-

tended to provide real property or 

structures thereon, such assurance 

shall obligate the recipient or, in the 

case of a subsequent transfer, the 

transferee, for the period during which 

the real property or structures are used 

to provide an education program or ac-

tivity. 
(2) In the case of Federal financial as-

sistance extended to provide personal 

property, such assurance shall obligate 

the recipient for the period during 

which it retains ownership or posses-

sion of the property. 
(3) In all other cases such assurance 

shall obligate the recipient for the pe-

riod during which Federal financial as-

sistance is extended. 
(c) Form. (1) The assurances required 

by paragraph (a) of this section, which 

may be included as part of a document 

that addresses other assurances or obli-

gations, shall include that the appli-

cant or recipient will comply with all 

applicable Federal statutes relating to 

nondiscrimination. These include but 

are not limited to: Title IX of the Edu-

cation Amendments of 1972, as amend-

ed (20 U.S.C. 1681–1683, 1685–1688). 
(2) The designated agency official 

will specify the extent to which such 

assurances will be required of the ap-

plicant’s or recipient’s subgrantees, 

contractors, subcontractors, trans-

ferees, or successors in interest. 

§ 15a.120 Transfers of property. 
If a recipient sells or otherwise trans-

fers property financed in whole or in 
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part with Federal financial assistance 

to a transferee that operates any edu-

cation program or activity, and the 

Federal share of the fair market value 

of the property is not upon such sale or 

transfer properly accounted for to the 

Federal Government, both the trans-

feror and the transferee shall be 

deemed to be recipients, subject to the 

provisions of §§ 15a.205 through 

15a.235(a). 

§ 15a.125 Effect of other requirements. 

(a) Effect of other Federal provisions. 

The obligations imposed by this part 

are independent of, and do not alter, 

obligations not to discriminate on the 

basis of sex imposed by Executive 

Order 11246, 3 CFR, 1964–1965 Comp., p. 

339; as amended by Executive Order 

11375, 3 CFR, 1966–1970 Comp., p. 684; as 

amended by Executive Order 11478, 3 

CFR, 1966–1970 Comp., p. 803; as amend-

ed by Executive Order 12087, 3 CFR, 1978 

Comp., p. 230; as amended by Executive 

Order 12107, 3 CFR, 1978 Comp., p. 264; 

sections 704 and 855 of the Public 

Health Service Act (42 U.S.C. 295m, 

298b–2); Title VII of the Civil Rights 

Act of 1964 (42 U.S.C. 2000e et seq.); the 

Equal Pay Act of 1963 (29 U.S.C. 206); 

and any other Act of Congress or Fed-

eral regulation. 

(b) Effect of State or local law or other 

requirements. The obligation to comply 

with this part is not obviated or allevi-

ated by any State or local law or other 

requirement that would render any ap-

plicant or student ineligible, or limit 

the eligibility of any applicant or stu-

dent, on the basis of sex, to practice 

any occupation or profession. 

(c) Effect of rules or regulations of pri-

vate organizations. The obligation to 

comply with this part is not obviated 

or alleviated by any rule or regulation 

of any organization, club, athletic or 

other league, or association that would 

render any applicant or student ineli-

gible to participate or limit the eligi-

bility or participation of any applicant 

or student, on the basis of sex, in any 

education program or activity operated 

by a recipient and that receives Fed-

eral financial assistance. 

§ 15a.130 Effect of employment oppor-
tunities. 

The obligation to comply with this 

part is not obviated or alleviated be-

cause employment opportunities in any 

occupation or profession are or may be 

more limited for members of one sex 

than for members of the other sex. 

§ 15a.135 Designation of responsible 
employee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
Each recipient shall designate at least 

one employee to coordinate its efforts 

to comply with and carry out its re-

sponsibilities under this part, including 

any investigation of any complaint 

communicated to such recipient alleg-

ing its noncompliance with this part or 

alleging any actions that would be pro-

hibited by this part. The recipient shall 

notify all its students and employees of 

the name, office address, and telephone 

number of the employee or employees 

appointed pursuant to this paragraph. 

(b) Complaint procedure of recipient. A 

recipient shall adopt and publish griev-

ance procedures providing for prompt 

and equitable resolution of student and 

employee complaints alleging any ac-

tion that would be prohibited by this 

part. 

§ 15a.140 Dissemination of policy. 

(a) Notification of policy. (1) Each re-

cipient shall implement specific and 

continuing steps to notify applicants 

for admission and employment, stu-

dents and parents of elementary and 

secondary school students, employees, 

sources of referral of applicants for ad-

mission and employment, and all 

unions or professional organizations 

holding collective bargaining or profes-

sional agreements with the recipient, 

that it does not discriminate on the 

basis of sex in the educational pro-

grams or activities that it operates, 

and that it is required by Title IX and 

this part not to discriminate in such a 

manner. Such notification shall con-

tain such information, and be made in 

such manner, as the designated agency 

official finds necessary to apprise such 

persons of the protections against dis-

crimination assured them by Title IX 

and this part, but shall state at least 
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that the requirement not to discrimi-

nate in education programs or activi-

ties extends to employment therein, 

and to admission thereto unless 

§§ 15a.300 through 15a.310 do not apply 

to the recipient, and that inquiries 

concerning the application of Title IX 

and this part to such recipient may be 

referred to the employee designated 

pursuant to § 15a.135, or to the des-

ignated agency official. 

(2) Each recipient shall make the ini-

tial notification required by paragraph 

(a)(1) of this section within 90 days of 

the date this part first applies to such 

recipient, which notification shall in-

clude publication in: 

(i) Newspapers and magazines oper-

ated by such recipient or by student, 

alumnae, or alumni groups for or in 

connection with such recipient; and 

(ii) Memoranda or other written com-

munications distributed to every stu-

dent and employee of such recipient. 

(b) Publications. (1) Each recipient 

shall prominently include a statement 

of the policy described in paragraph (a) 

of this section in each announcement, 

bulletin, catalog, or application form 

that it makes available to any person 

of a type, described in paragraph (a) of 

this section, or which is otherwise used 

in connection with the recruitment of 

students or employees. 

(2) A recipient shall not use or dis-

tribute a publication of the type de-

scribed in paragraph (b)(1) of this sec-

tion that suggests, by text or illustra-

tion, that such recipient treats appli-

cants, students, or employees dif-

ferently on the basis of sex except as 

such treatment is permitted by this 

part. 

(c) Distribution. Each recipient shall 

distribute without discrimination on 

the basis of sex each publication de-

scribed in paragraph (b)(1) of this sec-

tion, and shall apprise each of its ad-

mission and employment recruitment 

representatives of the policy of non-

discrimination described in paragraph 

(a) of this section, and shall require 

such representatives to adhere to such 

policy. 

Subpart B—Coverage 

§ 15a.200 Application. 

Except as provided in §§ 15a.205 

through 15a.235(a), this part applies to 

every recipient and to each education 

program or activity operated by such 

recipient that receives Federal finan-

cial assistance. 

§ 15a.205 Educational institutions and 
other entities controlled by reli-
gious organizations. 

(a) Exemption. This part does not 

apply to any operation of an edu-

cational institution or other entity 

that is controlled by a religious organi-

zation to the extent that application of 

this part would not be consistent with 

the religious tenets of such organiza-

tion. 

(b) Exemption claims. An educational 

institution or other entity that wishes 

to claim the exemption set forth in 

paragraph (a) of this section shall do so 

by submitting in writing to the des-

ignated agency official a statement by 

the highest-ranking official of the in-

stitution, identifying the provisions of 

this part that conflict with a specific 

tenet of the religious organization. 

§ 15a.210 Military and merchant ma-
rine educational institutions. 

This part does not apply to an edu-

cational institution whose primary 

purpose is the training of individuals 

for a military service of the United 

States or for the merchant marine. 

§ 15a.215 Membership practices of cer-
tain organizations. 

(a) Social fraternities and sororities. 
This part does not apply to the mem-

bership practices of social fraternities 

and sororities that are exempt from 

taxation under section 501(a) of the In-

ternal Revenue Code of 1954, 26 U.S.C. 

501(a), the active membership of which 

consists primarily of students in at-

tendance at institutions of higher edu-

cation. 

(b) YMCA, YWCA, Girl Scouts, Boy 
Scouts, and Camp Fire Girls. This part 

does not apply to the membership prac-

tices of the Young Men’s Christian As-

sociation (YMCA), the Young Women’s 

Christian Association (YWCA), the Girl 
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Scouts, the Boy Scouts, and Camp Fire 

Girls. 

(c) Voluntary youth service organiza-

tions. This part does not apply to the 

membership practices of a voluntary 

youth service organization that is ex-

empt from taxation under section 

501(a) of the Internal Revenue Code of 

1954, 26 U.S.C. 501(a), and the member-

ship of which has been traditionally 

limited to members of one sex and 

principally to persons of less than nine-

teen years of age. 

§ 15a.220 Admissions. 

(a) Admissions to educational insti-

tutions prior to June 24, 1973, are not 

covered by this part. 

(b) Administratively separate units. For 

the purposes only of this section, 

§§ 15a.225 and 15a.230, and §§ 15a.300 

through 15a.310, each administratively 

separate unit shall be deemed to be an 

educational institution. 

(c) Application of §§ 15a.300 through 

15a.310. Except as provided in para-

graphs (d) and (e) of this section, 

§§ 15a.300 through 15a.310 apply to each 

recipient. A recipient to which 

§§ 15a.300 through 15a.310 apply shall 

not discriminate on the basis of sex in 

admission or recruitment in violation 

of §§ 15a.300 through 15a.310. 

(d) Educational institutions. Except as 

provided in paragraph (e) of this sec-

tion as to recipients that are edu-

cational institutions, §§ 15a.300 through 

15a.310 apply only to institutions of vo-

cational education, professional edu-

cation, graduate higher education, and 

public institutions of undergraduate 

higher education. 

(e) Public institutions of undergraduate 

higher education. Sections 15a.300 

through 15a.310 do not apply to any 

public institution of undergraduate 

higher education that traditionally and 

continually from its establishment has 

had a policy of admitting students of 

only one sex. 

§ 15a.225 Educational institutions eli-
gible to submit transition plans. 

(a) Application. This section applies 

to each educational institution to 

which §§ 15a.300 through 15a.310 apply 

that: 

(1) Admitted students of only one sex 

as regular students as of June 23, 1972; 

or 
(2) Admitted students of only one sex 

as regular students as of June 23, 1965, 

but thereafter admitted, as regular stu-

dents, students of the sex not admitted 

prior to June 23, 1965. 
(b) Provision for transition plans. An 

educational institution to which this 

section applies shall not discriminate 

on the basis of sex in admission or re-

cruitment in violation of §§ 15a.300 

through 15a.310. 

§ 15a.230 Transition plans. 
(a) Submission of plans. An institution 

to which § 15a.225 applies and that is 

composed of more than one administra-

tively separate unit may submit either 

a single transition plan applicable to 

all such units, or a separate transition 

plan applicable to each such unit. 
(b) Content of plans. In order to be ap-

proved by the Secretary of Education, 

a transition plan shall: 
(1) State the name, address, and Fed-

eral Interagency Committee on Edu-

cation Code of the educational institu-

tion submitting such plan, the admin-

istratively separate units to which the 

plan is applicable, and the name, ad-

dress, and telephone number of the per-

son to whom questions concerning the 

plan may be addressed. The person who 

submits the plan shall be the chief ad-

ministrator or president of the institu-

tion, or another individual legally au-

thorized to bind the institution to all 

actions set forth in the plan. 
(2) State whether the educational in-

stitution or administratively separate 

unit admits students of both sexes as 

regular students and, if so, when it 

began to do so. 
(3) Identify and describe with respect 

to the educational institution or ad-

ministratively separate unit any obsta-

cles to admitting students without dis-

crimination on the basis of sex. 
(4) Describe in detail the steps nec-

essary to eliminate as soon as prac-

ticable each obstacle so identified and 

indicate the schedule for taking these 

steps and the individual directly re-

sponsible for their implementation. 
(5) Include estimates of the number 

of students, by sex, expected to apply 

for, be admitted to, and enter each 
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class during the period covered by the 

plan. 
(c) Nondiscrimination. No policy or 

practice of a recipient to which § 15a.225 

applies shall result in treatment of ap-

plicants to or students of such recipi-

ent in violation of §§ 15a.300 through 

15a.310 unless such treatment is neces-

sitated by an obstacle identified in 

paragraph (b)(3) of this section and a 

schedule for eliminating that obstacle 

has been provided as required by para-

graph (b)(4) of this section. 
(d) Effects of past exclusion. To over-

come the effects of past exclusion of 

students on the basis of sex, each edu-

cational institution to which § 15a.225 

applies shall include in its transition 

plan, and shall implement, specific 

steps designed to encourage individuals 

of the previously excluded sex to apply 

for admission to such institution. Such 

steps shall include instituting recruit-

ment programs that emphasize the in-

stitution’s commitment to enrolling 

students of the sex previously ex-

cluded. 

§ 15a.235 Statutory amendments. 
(a) This section, which applies to all 

provisions of this part, addresses statu-

tory amendments to Title IX. 
(b) This part shall not apply to or 

preclude: 
(1) Any program or activity of the 

American Legion undertaken in con-

nection with the organization or oper-

ation of any Boys State conference, 

Boys Nation conference, Girls State 

conference, or Girls Nation conference; 
(2) Any program or activity of a sec-

ondary school or educational institu-

tion specifically for: 
(i) The promotion of any Boys State 

conference, Boys Nation conference, 

Girls State conference, or Girls Nation 

conference; or 
(ii) The selection of students to at-

tend any such conference; 
(3) Father-son or mother-daughter 

activities at an educational institution 

or in an education program or activity, 

but if such activities are provided for 

students of one sex, opportunities for 

reasonably comparable activities shall 

be provided to students of the other 

sex; 

(4) Any scholarship or other financial 

assistance awarded by an institution of 

higher education to an individual be-

cause such individual has received such 

award in a single-sex pageant based 

upon a combination of factors related 

to the individual’s personal appear-

ance, poise, and talent. The pageant, 

however, must comply with other non-

discrimination provisions of Federal 

law. 

(c) Program or activity or program 
means: 

(1) All of the operations of any entity 

described in paragraphs (c)(1)(i) 

through (iv) of this section, any part of 

which is extended Federal financial as-

sistance: 

(i)(A) A department, agency, special 

purpose district, or other instrumen-

tality of a State or of a local govern-

ment; or 

(B) The entity of such State or local 

government that distributes such as-

sistance and each such department or 

agency (and each other State or local 

government entity) to which the as-

sistance is extended, in the case of as-

sistance to a State or local govern-

ment; 

(ii)(A) A college, university, or other 

postsecondary institution, or a public 

system of higher education; or 

(B) A local educational agency (as de-

fined in section 8801 of title 20), system 

of vocational education, or other 

school system; 

(iii)(A) An entire corporation, part-

nership, or other private organization, 

or an entire sole proprietorship— 

(1) If assistance is extended to such 

corporation, partnership, private orga-

nization, or sole proprietorship as a 

whole; or 

(2) Which is principally engaged in 

the business of providing education, 

health care, housing, social services, or 

parks and recreation; or 

(B) The entire plant or other com-

parable, geographically separate facil-

ity to which Federal financial assist-

ance is extended, in the case of any 

other corporation, partnership, private 

organization, or sole proprietorship; or 

(iv) Any other entity that is estab-

lished by two or more of the entities 

described in paragraphs (c)(1)(i), (ii), or 

(iii) of this section. 

(2)(i) Program or activity does not in-

clude any operation of an entity that is 

controlled by a religious organization 
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if the application of 20 U.S.C. 1681 to 
such operation would not be consistent 
with the religious tenets of such orga-
nization. 

(ii) For example, all of the operations 
of a college, university, or other post-
secondary institution, including but 
not limited to traditional educational 
operations, faculty and student hous-
ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and 
other commercial activities are part of 
a ‘‘program or activity’’ subject to this 
part if the college, university, or other 
institution receives Federal financial 
assistance. 

(d)(1) Nothing in this part shall be 
construed to require or prohibit any 
person, or public or private entity, to 
provide or pay for any benefit or serv-
ice, including the use of facilities, re-
lated to an abortion. Medical proce-
dures, benefits, services, and the use of 
facilities, necessary to save the life of 
a pregnant woman or to address com-
plications related to an abortion are 
not subject to this section. 

(2) Nothing in this section shall be 
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-
ingly, subject to paragraph (d)(1) of 
this section, no person shall be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, employment, or other edu-
cational program or activity operated 
by a recipient that receives Federal fi-

nancial assistance because such indi-

vidual has sought or received, or is 

seeking, a legal abortion, or any ben-

efit or service related to a legal abor-

tion. 

Subpart C—Discrimination on the 
Basis of Sex in Admission and 
Recruitment Prohibited 

§ 15a.300 Admission. 
(a) General. No person shall, on the 

basis of sex, be denied admission, or be 

subjected to discrimination in admis-

sion, by any recipient to which 

§§ 15a.300 through 15a.310 apply, except 

as provided in §§ 15a.225 and 15a.230. 

(b) Specific prohibitions. (1) In deter-

mining whether a person satisfies any 

policy or criterion for admission, or in 

making any offer of admission, a re-

cipient to which §§ 15a.300 through 

15a.310 apply shall not: 

(i) Give preference to one person over 

another on the basis of sex, by ranking 

applicants separately on such basis, or 

otherwise; 

(ii) Apply numerical limitations upon 

the number or proportion of persons of 

either sex who may be admitted; or 

(iii) Otherwise treat one individual 

differently from another on the basis of 

sex. 

(2) A recipient shall not administer 

or operate any test or other criterion 

for admission that has a disproportion-

ately adverse effect on persons on the 

basis of sex unless the use of such test 

or criterion is shown to predict validly 

success in the education program or ac-

tivity in question and alternative tests 

or criteria that do not have such a dis-

proportionately adverse effect are 

shown to be unavailable. 

(c) Prohibitions relating to marital or 
parental status. In determining whether 

a person satisfies any policy or cri-

terion for admission, or in making any 

offer of admission, a recipient to which 

§§ 15a.300 through 15a.310 apply: 

(1) Shall not apply any rule con-

cerning the actual or potential paren-

tal, family, or marital status of a stu-

dent or applicant that treats persons 

differently on the basis of sex; 

(2) Shall not discriminate against or 

exclude any person on the basis of 

pregnancy, childbirth, termination of 

pregnancy, or recovery therefrom, or 

establish or follow any rule or practice 

that so discriminates or excludes; 

(3) Subject to § 15a.235(d), shall treat 

disabilities related to pregnancy, child-

birth, termination of pregnancy, or re-

covery therefrom in the same manner 

and under the same policies as any 

other temporary disability or physical 

condition; and 

(4) Shall not make pre-admission in-

quiry as to the marital status of an ap-

plicant for admission, including wheth-

er such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 

A recipient may make pre-admission 

inquiry as to the sex of an applicant for 

admission, but only if such inquiry is 

made equally of such applicants of both 
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sexes and if the results of such inquiry 
are not used in connection with dis-
crimination prohibited by this part. 

§ 15a.305 Preference in admission. 
A recipient to which §§ 15a.300 

through 15a.310 apply shall not give 
preference to applicants for admission, 
on the basis of attendance at any edu-
cational institution or other school or 
entity that admits as students only or 
predominantly members of one sex, if 
the giving of such preference has the 
effect of discriminating on the basis of 
sex in violation of §§ 15a.300 through 
15a.310. 

§ 15a.310 Recruitment. 
(a) Nondiscriminatory recruitment. A 

recipient to which §§ 15a.300 through 
15a.310 apply shall not discriminate on 
the basis of sex in the recruitment and 
admission of students. A recipient may 
be required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to § 15a.110(a), and 
may choose to undertake such efforts 
as affirmative action pursuant to 
§ 15a.110(b). 

(b) Recruitment at certain institutions. 
A recipient to which §§ 15a.300 through 
15a.310 apply shall not recruit pri-
marily or exclusively at educational 
institutions, schools, or entities that 
admit as students only or predomi-
nantly members of one sex, if such ac-
tions have the effect of discriminating 
on the basis of sex in violation of 
§§ 15a.300 through 15a.310. 

Subpart D—Discrimination on the 
Basis of Sex in Education Pro-
grams or Activities Prohibited 

§ 15a.400 Education programs or ac-
tivities. 

(a) General. Except as provided else-
where in this part, no person shall, on 
the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination under 
any academic, extracurricular, re-
search, occupational training, or other 
education program or activity operated 
by a recipient that receives Federal fi-
nancial assistance. Sections 15a.400 
through 15a.455 do not apply to actions 

of a recipient in connection with ad-

mission of its students to an education 

program or activity of a recipient to 

which §§ 15a.300 through 15a.310 do not 

apply, or an entity, not a recipient, to 

which §§ 15a.300 through 15a.310 would 

not apply if the entity were a recipient. 

(b) Specific prohibitions. Except as pro-

vided in §§ 15a.400 through 15a.455, in 

providing any aid, benefit, or service to 

a student, a recipient shall not, on the 

basis of sex: 

(1) Treat one person differently from 

another in determining whether such 

person satisfies any requirement or 

condition for the provision of such aid, 

benefit, or service; 

(2) Provide different aid, benefits, or 

services or provide aid, benefits, or 

services in a different manner; 

(3) Deny any person any such aid, 

benefit, or service; 

(4) Subject any person to separate or 

different rules of behavior, sanctions, 

or other treatment; 

(5) Apply any rule concerning the 

domicile or residence of a student or 

applicant, including eligibility for 

instate fees and tuition; 

(6) Aid or perpetuate discrimination 

against any person by providing sig-

nificant assistance to any agency, or-

ganization, or person that discrimi-

nates on the basis of sex in providing 

any aid, benefit, or service to students 

or employees; 

(7) Otherwise limit any person in the 

enjoyment of any right, privilege, ad-

vantage, or opportunity. 

(c) Assistance administered by a recipi-
ent educational institution to study at a 
foreign institution. A recipient edu-

cational institution may administer or 

assist in the administration of scholar-

ships, fellowships, or other awards es-

tablished by foreign or domestic wills, 

trusts, or similar legal instruments, or 

by acts of foreign governments and re-

stricted to members of one sex, that 

are designed to provide opportunities 

to study abroad, and that are awarded 

to students who are already matricu-

lating at or who are graduates of the 

recipient institution; Provided, that a 

recipient educational institution that 

administers or assists in the adminis-

tration of such scholarships, fellow-

ships, or other awards that are re-

stricted to members of one sex pro-

vides, or otherwise makes available, 

reasonable opportunities for similar 
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studies for members of the other sex. 

Such opportunities may be derived 

from either domestic or foreign 

sources. 

(d) Aids, benefits or services not pro-
vided by recipient. (1) This paragraph (d) 

applies to any recipient that requires 

participation by any applicant, stu-

dent, or employee in any education 

program or activity not operated whol-

ly by such recipient, or that facilitates, 

permits, or considers such participa-

tion as part of or equivalent to an edu-

cation program or activity operated by 

such recipient, including participation 

in educational consortia and coopera-

tive employment and student-teaching 

assignments. 

(2) Such recipient: 

(i) Shall develop and implement a 

procedure designed to assure itself that 

the operator or sponsor of such other 

education program or activity takes no 

action affecting any applicant, student, 

or employee of such recipient that this 

part would prohibit such recipient from 

taking; and 

(ii) Shall not facilitate, require, per-

mit, or consider such participation if 

such action occurs. 

§ 15a.405 Housing. 

(a) Generally. A recipient shall not, 

on the basis of sex, apply different 

rules or regulations, impose different 

fees or requirements, or offer different 

services or benefits related to housing, 

except as provided in this section (in-

cluding housing provided only to mar-

ried students). 

(b) Housing provided by recipient. (1) A 

recipient may provide separate housing 

on the basis of sex. 

(2) Housing provided by a recipient to 

students of one sex, when compared to 

that provided to students of the other 

sex, shall be as a whole: 

(i) Proportionate in quantity to the 

number of students of that sex apply-

ing for such housing; and 

(ii) Comparable in quality and cost to 

the student. 

(c) Other housing. (1) A recipient shall 

not, on the basis of sex, administer dif-

ferent policies or practices concerning 

occupancy by its students of housing 

other than that provided by such re-

cipient. 

(2)(i) A recipient which, through so-
licitation, listing, approval of housing, 
or otherwise, assists any agency, orga-

nization, or person in making housing 

available to any of its students, shall 

take such reasonable action as may be 

necessary to assure itself that such 

housing as is provided to students of 

one sex, when compared to that pro-

vided to students of the other sex, is as 

a whole: 
(A) Proportionate in quantity; and 
(B) Comparable in quality and cost to 

the student. 
(ii) A recipient may render such as-

sistance to any agency, organization, 

or person that provides all or part of 

such housing to students of only one 

sex. 

§ 15a.410 Comparable facilities. 
A recipient may provide separate toi-

let, locker room, and shower facilities 

on the basis of sex, but such facilities 

provided for students of one sex shall 

be comparable to such facilities pro-

vided for students of the other sex. 

§ 15a.415 Access to course offerings. 
(a) A recipient shall not provide any 

course or otherwise carry out any of its 

education program or activity sepa-

rately on the basis of sex, or require or 

refuse participation therein by any of 

its students on such basis, including 

health, physical education, industrial, 

business, vocational, technical, home 

economics, music, and adult education 

courses. 
(b)(1) With respect to classes and ac-

tivities in physical education at the el-

ementary school level, the recipient 

shall comply fully with this section as 

expeditiously as possible but in no 

event later than one year from the ef-

fective date of these regulations. With 

respect to physical education classes 

and activities at the secondary and 

post-secondary levels, the recipient 

shall comply fully with this section as 

expeditiously as possible but in no 

event later than three years from the 

effective date of these regulations. 
(2) This section does not prohibit 

grouping of students in physical edu-

cation classes and activities by ability 

as assessed by objective standards of 

individual performance developed and 

applied without regard to sex. 
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(3) This section does not prohibit sep-

aration of students by sex within phys-

ical education classes or activities dur-

ing participation in wrestling, boxing, 

rugby, ice hockey, football, basketball, 

and other sports the purpose or major 

activity of which involves bodily con-

tact. 

(4) Where use of a single standard of 

measuring skill or progress in a phys-

ical education class has an adverse ef-

fect on members of one sex, the recipi-

ent shall use appropriate standards 

that do not have such effect. 

(5) Portions of classes in elementary 

and secondary schools, or portions of 

education programs or activities, that 

deal exclusively with human sexuality 

may be conducted in separate sessions 

for boys and girls. 

(6) Recipients may make require-

ments based on vocal range or quality 

that may result in a chorus or choruses 

of one or predominantly one sex. 

§ 15a.420 Access to schools operated by 
LEAs. 

A recipient that is a local edu-

cational agency shall not, on the basis 

of sex, exclude any person from admis-

sion to: 

(a) Any institution of vocational edu-

cation operated by such recipient; or 

(b) Any other school or educational 

unit operated by such recipient, unless 

such recipient otherwise makes avail-

able to such person, pursuant to the 

same policies and criteria of admission, 

courses, services, and facilities com-

parable to each course, service, and fa-

cility offered in or through such 

schools. 

§ 15a.425 Counseling and use of ap-
praisal and counseling materials. 

(a) Counseling. A recipient shall not 

discriminate against any person on the 

basis of sex in the counseling or guid-

ance of students or applicants for ad-

mission. 

(b) Use of appraisal and counseling ma-
terials. A recipient that uses testing or 

other materials for appraising or coun-

seling students shall not use different 

materials for students on the basis of 

their sex or use materials that permit 

or require different treatment of stu-

dents on such basis unless such dif-

ferent materials cover the same occu-

pations and interest areas and the use 

of such different materials is shown to 

be essential to eliminate sex bias. Re-

cipients shall develop and use internal 

procedures for ensuring that such ma-

terials do not discriminate on the basis 

of sex. Where the use of a counseling 

test or other instrument results in a 

substantially disproportionate number 

of members of one sex in any particular 

course of study or classification, the 

recipient shall take such action as is 

necessary to assure itself that such dis-

proportion is not the result of discrimi-

nation in the instrument or its applica-

tion. 

(c) Disproportion in classes. Where a 

recipient finds that a particular class 

contains a substantially dispropor-

tionate number of individuals of one 

sex, the recipient shall take such ac-

tion as is necessary to assure itself 

that such disproportion is not the re-

sult of discrimination on the basis of 

sex in counseling or appraisal mate-

rials or by counselors. 

§ 15a.430 Financial assistance. 

(a) General. Except as provided in 

paragraphs (b) and (c) of this section, 

in providing financial assistance to any 

of its students, a recipient shall not: 

(1) On the basis of sex, provide dif-

ferent amounts or types of such assist-

ance, limit eligibility for such assist-

ance that is of any particular type or 

source, apply different criteria, or oth-

erwise discriminate; 

(2) Through solicitation, listing, ap-

proval, provision of facilities, or other 

services, assist any foundation, trust, 

agency, organization, or person that 

provides assistance to any of such re-

cipient’s students in a manner that dis-

criminates on the basis of sex; or 

(3) Apply any rule or assist in appli-

cation of any rule concerning eligi-

bility for such assistance that treats 

persons of one sex differently from per-

sons of the other sex with regard to 

marital or parental status. 

(b) Financial aid established by certain 
legal instruments. (1) A recipient may 

administer or assist in the administra-

tion of scholarships, fellowships, or 

other forms of financial assistance es-

tablished pursuant to domestic or for-

eign wills, trusts, bequests, or similar 
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legal instruments or by acts of a for-

eign government that require that 

awards be made to members of a par-

ticular sex specified therein; Provided, 

that the overall effect of the award of 

such sex-restricted scholarships, fel-

lowships, and other forms of financial 

assistance does not discriminate on the 

basis of sex. 

(2) To ensure nondiscriminatory 

awards of assistance as required in 

paragraph (b)(1) of this section, recipi-

ents shall develop and use procedures 

under which: 

(i) Students are selected for award of 

financial assistance on the basis of 

nondiscriminatory criteria and not on 

the basis of availability of funds re-

stricted to members of a particular sex; 

(ii) An appropriate sex-restricted 

scholarship, fellowship, or other form 

of financial assistance is allocated to 

each student selected under paragraph 

(b)(2)(i) of this section; and 

(iii) No student is denied the award 

for which he or she was selected under 

paragraph (b)(2)(i) of this section be-

cause of the absence of a scholarship, 

fellowship, or other form of financial 

assistance designated for a member of 

that student’s sex. 

(c) Athletic scholarships. (1) To the ex-

tent that a recipient awards athletic 

scholarships or grants-in-aid, it must 

provide reasonable opportunities for 

such awards for members of each sex in 

proportion to the number of students 

of each sex participating in inter-

scholastic or intercollegiate athletics. 

(2) A recipient may provide separate 

athletic scholarships or grants-in-aid 

for members of each sex as part of sep-

arate athletic teams for members of 

each sex to the extent consistent with 

this paragraph (c) and § 15a.450. 

§ 15a.435 Employment assistance to 
students. 

(a) Assistance by recipient in making 
available outside employment. A recipi-

ent that assists any agency, organiza-

tion, or person in making employment 

available to any of its students: 

(1) Shall assure itself that such em-

ployment is made available without 

discrimination on the basis of sex; and 

(2) Shall not render such services to 

any agency, organization, or person 

that discriminates on the basis of sex 

in its employment practices. 

(b) Employment of students by recipi-
ents. A recipient that employs any of 

its students shall not do so in a manner 

that violates §§ 15a.500 through 15a.550. 

§ 15a.440 Health and insurance bene-
fits and services. 

Subject to § 15a.235(d), in providing a 

medical, hospital, accident, or life in-

surance benefit, service, policy, or plan 

to any of its students, a recipient shall 

not discriminate on the basis of sex, or 

provide such benefit, service, policy, or 

plan in a manner that would violate 

§§ 15a.500 through 15a.550 if it were pro-

vided to employees of the recipient. 

This section shall not prohibit a recipi-

ent from providing any benefit or serv-

ice that may be used by a different pro-

portion of students of one sex than of 

the other, including family planning 

services. However, any recipient that 

provides full coverage health service 

shall provide gynecological care. 

§ 15a.445 Marital or parental status. 

(a) Status generally. A recipient shall 

not apply any rule concerning a stu-

dent’s actual or potential parental, 

family, or marital status that treats 

students differently on the basis of sex. 

(b) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 

against any student, or exclude any 

student from its education program or 

activity, including any class or extra-

curricular activity, on the basis of such 

student’s pregnancy, childbirth, false 

pregnancy, termination of pregnancy, 

or recovery therefrom, unless the stu-

dent requests voluntarily to partici-

pate in a separate portion of the pro-

gram or activity of the recipient. 

(2) A recipient may require such a 

student to obtain the certification of a 

physician that the student is phys-

ically and emotionally able to continue 

participation as long as such a certifi-

cation is required of all students for 

other physical or emotional conditions 

requiring the attention of a physician. 

(3) A recipient that operates a por-

tion of its education program or activ-

ity separately for pregnant students, 

admittance to which is completely vol-

untary on the part of the student as 
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provided in paragraph (b)(1) of this sec-

tion, shall ensure that the separate 

portion is comparable to that offered 

to non-pregnant students. 
(4) Subject to § 15a.235(d), a recipient 

shall treat pregnancy, childbirth, false 

pregnancy, termination of pregnancy 

and recovery therefrom in the same 

manner and under the same policies as 

any other temporary disability with re-

spect to any medical or hospital ben-

efit, service, plan, or policy that such 

recipient administers, operates, offers, 

or participates in with respect to stu-

dents admitted to the recipient’s edu-

cational program or activity. 
(5) In the case of a recipient that does 

not maintain a leave policy for its stu-

dents, or in the case of a student who 

does not otherwise qualify for leave 

under such a policy, a recipient shall 

treat pregnancy, childbirth, false preg-

nancy, termination of pregnancy, and 

recovery therefrom as a justification 

for a leave of absence for as long a pe-

riod of time as is deemed medically 

necessary by the student’s physician, 

at the conclusion of which the student 

shall be reinstated to the status that 

she held when the leave began. 

§ 15a.450 Athletics. 
(a) General. No person shall, on the 

basis of sex, be excluded from partici-

pation in, be denied the benefits of, be 

treated differently from another per-

son, or otherwise be discriminated 

against in any interscholastic, inter-

collegiate, club, or intramural ath-

letics offered by a recipient, and no re-

cipient shall provide any such athletics 

separately on such basis. 
(b) Separate teams. Notwithstanding 

the requirements of paragraph (a) of 

this section, a recipient may operate or 

sponsor separate teams for members of 

each sex where selection for such 

teams is based upon competitive skill 

or the activity involved is a contact 

sport. However, where a recipient oper-

ates or sponsors a team in a particular 

sport for members of one sex but oper-

ates or sponsors no such team for mem-

bers of the other sex, and athletic op-

portunities for members of that sex 

have previously been limited, members 

of the excluded sex must be allowed to 

try out for the team offered unless the 

sport involved is a contact sport. For 

the purposes of this part, contact 

sports include boxing, wrestling, rugby, 

ice hockey, football, basketball, and 

other sports the purpose or major ac-

tivity of which involves bodily contact. 

(c) Equal opportunity. (1) A recipient 

that operates or sponsors inter-

scholastic, intercollegiate, club, or in-

tramural athletics shall provide equal 

athletic opportunity for members of 

both sexes. In determining whether 

equal opportunities are available, the 

designated agency official will con-

sider, among other factors: 

(i) Whether the selection of sports 

and levels of competition effectively 

accommodate the interests and abili-

ties of members of both sexes; 

(ii) The provision of equipment and 

supplies; 

(iii) Scheduling of games and prac-

tice time; 

(iv) Travel and per diem allowance; 

(v) Opportunity to receive coaching 

and academic tutoring; 

(vi) Assignment and compensation of 

coaches and tutors; 

(vii) Provision of locker rooms, prac-

tice, and competitive facilities; 

(viii) Provision of medical and train-

ing facilities and services; 

(ix) Provision of housing and dining 

facilities and services; 

(x) Publicity. 

(2) For purposes of paragraph (c)(1) of 

this section, unequal aggregate expend-

itures for members of each sex or un-

equal expenditures for male and female 

teams if a recipient operates or spon-

sors separate teams will not constitute 

noncompliance with this section, but 

the designated agency official may 

consider the failure to provide nec-

essary funds for teams for one sex in 

assessing equality of opportunity for 

members of each sex. 

(d) Adjustment period. A recipient that 

operates or sponsors interscholastic, 

intercollegiate, club, or intramural 

athletics at the elementary school 

level shall comply fully with this sec-

tion as expeditiously as possible but in 

no event later than one year from the 

effective date of these regulations. A 

recipient that operates or sponsors 

interscholastic, intercollegiate, club, 

or intramural athletics at the sec-

ondary or postsecondary school level 

shall comply fully with this section as 
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expeditiously as possible but in no 
event later than three years from the 
effective date of these regulations. 

§ 15a.455 Textbooks and curricular 
material. 

Nothing in this part shall be inter-
preted as requiring or prohibiting or 
abridging in any way the use of par-
ticular textbooks or curricular mate-
rials. 

Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs or Activi-
ties Prohibited 

§ 15a.500 Employment. 
(a) General. (1) No person shall, on 

the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination in 
employment, or recruitment, consider-
ation, or selection therefor, whether 
full-time or part-time, under any edu-
cation program or activity operated by 
a recipient that receives Federal finan-
cial assistance. 

(2) A recipient shall make all em-
ployment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or 
classify applicants or employees in any 
way that could adversely affect any ap-
plicant’s or employee’s employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by 
§§ 15a.500 through 15a.550, including re-
lationships with employment and refer-
ral agencies, with labor unions, and 
with organizations providing or admin-
istering fringe benefits to employees of 
the recipient. 

(4) A recipient shall not grant pref-
erences to applicants for employment 
on the basis of attendance at any edu-
cational institution or entity that ad-
mits as students only or predominantly 
members of one sex, if the giving of 

such preferences has the effect of dis-

criminating on the basis of sex in vio-

lation of this part. 
(b) Application. The provisions of 

§§ 15a.500 through 15a.550 apply to: 

(1) Recruitment, advertising, and the 

process of application for employment; 
(2) Hiring, upgrading, promotion, 

consideration for and award of tenure, 

demotion, transfer, layoff, termi-

nation, application of nepotism poli-

cies, right of return from layoff, and 

rehiring; 
(3) Rates of pay or any other form of 

compensation, and changes in com-

pensation; 
(4) Job assignments, classifications, 

and structure, including position de-

scriptions, lines of progression, and se-

niority lists; 
(5) The terms of any collective bar-

gaining agreement; 
(6) Granting and return from leaves 

of absence, leave for pregnancy, child-

birth, false pregnancy, termination of 

pregnancy, leave for persons of either 

sex to care for children or dependents, 

or any other leave; 
(7) Fringe benefits available by vir-

tue of employment, whether or not ad-

ministered by the recipient; 
(8) Selection and financial support 

for training, including apprenticeship, 

professional meetings, conferences, and 

other related activities, selection for 

tuition assistance, selection for 

sabbaticals and leaves of absence to 

pursue training; 
(9) Employer-sponsored activities, in-

cluding social or recreational pro-

grams; and 
(10) Any other term, condition, or 

privilege of employment. 

§ 15a.505 Employment criteria. 
A recipient shall not administer or 

operate any test or other criterion for 

any employment opportunity that has 

a disproportionately adverse effect on 

persons on the basis of sex unless: 
(a) Use of such test or other criterion 

is shown to predict validly successful 

performance in the position in ques-

tion; and 
(b) Alternative tests or criteria for 

such purpose, which do not have such 

disproportionately adverse effect, are 

shown to be unavailable. 

§ 15a.510 Recruitment. 
(a) Nondiscriminatory recruitment and 

hiring. A recipient shall not discrimi-

nate on the basis of sex in the recruit-

ment and hiring of employees. Where a 
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recipient has been found to be pres-

ently discriminating on the basis of sex 

in the recruitment or hiring of employ-

ees, or has been found to have so dis-

criminated in the past, the recipient 

shall recruit members of the sex so dis-

criminated against so as to overcome 

the effects of such past or present dis-

crimination. 
(b) Recruitment patterns. A recipient 

shall not recruit primarily or exclu-

sively at entities that furnish as appli-

cants only or predominantly members 

of one sex if such actions have the ef-

fect of discriminating on the basis of 

sex in violation of §§ 15a.500 through 

15a.550. 

§ 15a.515 Compensation. 
A recipient shall not make or enforce 

any policy or practice that, on the 

basis of sex: 
(a) Makes distinctions in rates of pay 

or other compensation; 
(b) Results in the payment of wages 

to employees of one sex at a rate less 

than that paid to employees of the op-

posite sex for equal work on jobs the 

performance of which requires equal 

skill, effort, and responsibility, and 

that are performed under similar work-

ing conditions. 

§ 15a.520 Job classification and struc-
ture. 

A recipient shall not: 
(a) Classify a job as being for males 

or for females; 
(b) Maintain or establish separate 

lines of progression, seniority lists, ca-

reer ladders, or tenure systems based 

on sex; or 
(c) Maintain or establish separate 

lines of progression, seniority systems, 

career ladders, or tenure systems for 

similar jobs, position descriptions, or 

job requirements that classify persons 

on the basis of sex, unless sex is a bona 

fide occupational qualification for the 

positions in question as set forth in 

§ 15a.550. 

§ 15a.525 Fringe benefits. 
(a) ‘‘Fringe benefits’’ defined. For pur-

poses of this part, fringe benefits 

means: Any medical, hospital, acci-

dent, life insurance, or retirement ben-

efit, service, policy or plan, any profit- 

sharing or bonus plan, leave, and any 

other benefit or service of employment 

not subject to the provision of § 15a.515. 
(b) Prohibitions. A recipient shall not: 
(1) Discriminate on the basis of sex 

with regard to making fringe benefits 

available to employees or make fringe 

benefits available to spouses, families, 

or dependents of employees differently 

upon the basis of the employee’s sex; 
(2) Administer, operate, offer, or par-

ticipate in a fringe benefit plan that 

does not provide for equal periodic ben-

efits for members of each sex and for 

equal contributions to the plan by such 

recipient for members of each sex; or 
(3) Administer, operate, offer, or par-

ticipate in a pension or retirement plan 

that establishes different optional or 

compulsory retirement ages based on 

sex or that otherwise discriminates in 

benefits on the basis of sex. 

§ 15a.530 Marital or parental status. 
(a) General. A recipient shall not 

apply any policy or take any employ-

ment action: 
(1) Concerning the potential marital, 

parental, or family status of an em-

ployee or applicant for employment 

that treats persons differently on the 

basis of sex; or 
(2) Which is based upon whether an 

employee or applicant for employment 

is the head of household or principal 

wage earner in such employee’s or ap-

plicant’s family unit. 
(b) Pregnancy. A recipient shall not 

discriminate against or exclude from 

employment any employee or applicant 

for employment on the basis of preg-

nancy, childbirth, false pregnancy, ter-

mination of pregnancy, or recovery 

therefrom. 
(c) Pregnancy as a temporary disability. 

Subject to § 15a.235(d), a recipient shall 

treat pregnancy, childbirth, false preg-

nancy, termination of pregnancy, re-

covery therefrom, and any temporary 

disability resulting therefrom as any 

other temporary disability for all job- 

related purposes, including commence-

ment, duration, and extensions of 

leave, payment of disability income, 

accrual of seniority and any other ben-

efit or service, and reinstatement, and 

under any fringe benefit offered to em-

ployees by virtue of employment. 

(d) Pregnancy leave. In the case of a 

recipient that does not maintain a 
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leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, child-

birth, false pregnancy, termination of 

pregnancy, and recovery therefrom as a 

justification for a leave of absence 

without pay for a reasonable period of 

time, at the conclusion of which the 

employee shall be reinstated to the sta-

tus that she held when the leave began 

or to a comparable position, without 

decrease in rate of compensation or 

loss of promotional opportunities, or 

any other right or privilege of employ-

ment. 

§ 15a.535 Effect of state or local law or 
other requirements. 

(a) Prohibitory requirements. The obli-

gation to comply with §§ 15a.500 

through 15a.550 is not obviated or alle-

viated by the existence of any State or 

local law or other requirement that im-

poses prohibitions or limits upon em-

ployment of members of one sex that 

are not imposed upon members of the 

other sex. 
(b) Benefits. A recipient that provides 

any compensation, service, or benefit 

to members of one sex pursuant to a 

State or local law or other requirement 

shall provide the same compensation, 

service, or benefit to members of the 

other sex. 

§ 15a.540 Advertising. 
A recipient shall not in any adver-

tising related to employment indicate 

preference, limitation, specification, or 

discrimination based on sex unless sex 

is a bona fide occupational qualifica-

tion for the particular job in question. 

§ 15a.545 Pre-employment inquiries. 
(a) Marital status. A recipient shall 

not make pre-employment inquiry as 

to the marital status of an applicant 

for employment, including whether 

such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 
(b) Sex. A recipient may make pre- 

employment inquiry as to the sex of an 

applicant for employment, but only if 

such inquiry is made equally of such 

applicants of both sexes and if the re-

sults of such inquiry are not used in 

connection with discrimination prohib-

ited by this part. 

§ 15a.550 Sex as a bona fide occupa-
tional qualification. 

A recipient may take action other-

wise prohibited by §§ 15a.500 through 

15a.550 provided it is shown that sex is 

a bona fide occupational qualification 

for that action, such that consider-

ation of sex with regard to such action 

is essential to successful operation of 

the employment function concerned. A 

recipient shall not take action pursu-

ant to this section that is based upon 

alleged comparative employment char-

acteristics or stereotyped characteriza-

tions of one or the other sex, or upon 

preference based on sex of the recipi-

ent, employees, students, or other per-

sons, but nothing contained in this sec-

tion shall prevent a recipient from con-

sidering an employee’s sex in relation 

to employment in a locker room or toi-

let facility used only by members of 

one sex. 

Subpart F—Other Provisions 

§ 15a.605 Enforcement procedures. 

The procedural provisions applicable 

to title VI of the Civil Rights Act of 

1964 (42 U.S.C. 2000d) are hereby adopt-

ed and applied to this part. These pro-

cedures may be found at 7 CFR 15.5– 

15.11 and 15.60–15.143. 

PART 15b—NONDISCRIMINATION 
ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL 
ASSISTANCE 

Subpart A—General Provisions 

Sec. 

15b.1 Purpose. 

15b.2 Applicability. 

15b.3 Definitions. 

15b.4 Discrimination prohibited. 

15b.5 Assurances required. 

15b.6 Designation of responsible employee 

and adoption of grievance procedures. 

15b.7 Notice of nondiscrimination and ac-

cessible services. 

15b.8 Remedial action, voluntary action, 

and self-evaluation. 

15b.9 Effect of State or local law or other 

requirements, and effect of employment 

opportunities. 

15b.10 Effect of compliance with regulations 

of other Federal agencies. 
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leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, child-

birth, false pregnancy, termination of 

pregnancy, and recovery therefrom as a 

justification for a leave of absence 

without pay for a reasonable period of 

time, at the conclusion of which the 

employee shall be reinstated to the sta-

tus that she held when the leave began 

or to a comparable position, without 

decrease in rate of compensation or 

loss of promotional opportunities, or 

any other right or privilege of employ-

ment. 

§ 15a.535 Effect of state or local law or 
other requirements. 

(a) Prohibitory requirements. The obli-

gation to comply with §§ 15a.500 

through 15a.550 is not obviated or alle-

viated by the existence of any State or 

local law or other requirement that im-

poses prohibitions or limits upon em-

ployment of members of one sex that 

are not imposed upon members of the 

other sex. 
(b) Benefits. A recipient that provides 

any compensation, service, or benefit 

to members of one sex pursuant to a 

State or local law or other requirement 

shall provide the same compensation, 

service, or benefit to members of the 

other sex. 

§ 15a.540 Advertising. 
A recipient shall not in any adver-

tising related to employment indicate 

preference, limitation, specification, or 

discrimination based on sex unless sex 

is a bona fide occupational qualifica-

tion for the particular job in question. 

§ 15a.545 Pre-employment inquiries. 
(a) Marital status. A recipient shall 

not make pre-employment inquiry as 

to the marital status of an applicant 

for employment, including whether 

such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 
(b) Sex. A recipient may make pre- 

employment inquiry as to the sex of an 

applicant for employment, but only if 

such inquiry is made equally of such 

applicants of both sexes and if the re-

sults of such inquiry are not used in 

connection with discrimination prohib-

ited by this part. 

§ 15a.550 Sex as a bona fide occupa-
tional qualification. 

A recipient may take action other-

wise prohibited by §§ 15a.500 through 

15a.550 provided it is shown that sex is 

a bona fide occupational qualification 

for that action, such that consider-

ation of sex with regard to such action 

is essential to successful operation of 

the employment function concerned. A 

recipient shall not take action pursu-

ant to this section that is based upon 

alleged comparative employment char-

acteristics or stereotyped characteriza-

tions of one or the other sex, or upon 

preference based on sex of the recipi-

ent, employees, students, or other per-

sons, but nothing contained in this sec-

tion shall prevent a recipient from con-

sidering an employee’s sex in relation 

to employment in a locker room or toi-

let facility used only by members of 

one sex. 

Subpart F—Other Provisions 

§ 15a.605 Enforcement procedures. 

The procedural provisions applicable 

to title VI of the Civil Rights Act of 

1964 (42 U.S.C. 2000d) are hereby adopt-

ed and applied to this part. These pro-

cedures may be found at 7 CFR 15.5– 

15.11 and 15.60–15.143. 

PART 15b—NONDISCRIMINATION 
ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL 
ASSISTANCE 

Subpart A—General Provisions 

Sec. 

15b.1 Purpose. 

15b.2 Applicability. 

15b.3 Definitions. 

15b.4 Discrimination prohibited. 

15b.5 Assurances required. 

15b.6 Designation of responsible employee 

and adoption of grievance procedures. 

15b.7 Notice of nondiscrimination and ac-

cessible services. 

15b.8 Remedial action, voluntary action, 

and self-evaluation. 

15b.9 Effect of State or local law or other 

requirements, and effect of employment 

opportunities. 

15b.10 Effect of compliance with regulations 

of other Federal agencies. 
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Subpart B—Employment Practices 

15b.11 Applicability. 

15b.12 Discrimination prohibited. 

15b.13 Reasonable accommodation. 

15b.14 Employment criteria. 

15b.15 Preemployment inquiries. 

Subpart C—Accessibility 

15b.16 Applicability. 

15b.17 Discrimination prohibited. 

15b.18 Existing facilities. 

15b.19 New construction. 

Subpart D—Preschool, Elementary, 
Secondary, Adult, and Extension Education 

15b.20 Applicability 

15b.21 Location and notification. 

15b.22 Free appropriate public education. 

15b.23 Educational setting. 

15b.24 Evaluation and placement. 

15b.25 Procedural safeguards. 

15b.26 Nonacademic services. 

15b.27 Extension education. 

15b.28 Private education. 

Subpart E—Postsecondary Education 

15b.29 Applicability. 

15b.30 Admissions and recruitment. 

15b.31 Treatment of students. 

15b.32 Academic adjustments. 

15b.33 Housing. 

15b.34 Financial and employment assistance 

to students. 

15b.35 Nonacademic services. 

Subpart F—Other Aid, Benefits, or Services 

15b.36 Applicability. 

15b.37 Auxiliary aids. 

15b.38 Health care facilities. 

15b.39 Education of institutionalized per-

sons. 

15b.40 Food services. 

15b.41 Multi-family rental housing. 

Subpart G—Procedures 

15b.42 Procedures. 

APPENDIX A TO PART 15b—LIST OF FEDERAL 

FINANCIAL ASSISTANCE FROM USDA 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 47 FR 25470, June 11, 1982, unless 

otherwise noted. 

Subpart A—General Provisions 

§ 15b.1 Purpose. 
The purpose of this part is to imple-

ment section 504 of the Rehabilitation 

Act of 1973, as amended, to the end that 

no otherwise qualified handicapped in-

dividual in the United States shall 
solely by reason of his or her handicap 
be excluded from the participation in, 
be denied the benefits of, or be sub-
jected to discrimination under any pro-
gram or activity receiving Federal fi-
nancial assistance. 

§ 15b.2 Applicability. 
This part applies to all programs or 

activities that receive Federal finan-
cial assistance extended by the Depart-
ment of Agriculture after the effective 
date of this part whether or not the as-
sistance was approved after the effec-
tive date. Subparts A, B, and C are of 
general applicability. Subparts D, E, 
and F are more specifically tailored. 
Subpart G is procedural. 

[47 FR 25470, June 11, 1982, as amended at 55 

FR 52139, Dec. 19, 1990; 68 FR 51342, Aug. 26, 

2003] 

§ 15b.3 Definitions. 
As used in this part, the term or 

phrase: 
(a) The Act means the Rehabilitation 

Act of 1973, Public Law 93–112, 87 Stat. 
390 (1973), as amended by the Rehabili-

tation Act Amendments of 1974, Public 

Law 93–651, 89 Stat. 2 (1974) and Public 

Law 93–516, 88 Stat. 1617 (1974) and the 

Rehabilitation, Comprehensive Serv-

ices and Developmental Disabilities 

Amendments of 1978, Public Law 95–602, 

92 Stat. 2955 (1978). The Act appears at 

29 U.S.C. 701–794. 
(b) Section 504 means section 504 of 

the Act, 29 U.S.C. 794. 
(c) Education of the Handicapped Act 

means the Education of the Handi-

capped Act, Public Law 92–230, Title 

VI, 84 Stat. 175 (1970), as amended by 

the Education of the Handicapped 

Amendments of 1974, Public Law 93–380, 

Title VI, 88 Stat. 576 (1974), the Edu-

cation for All Handicapped Children 

Act of 1975, Public Law 94–142, 89 Stat. 

773 (1975), and the Education of the 

Handicapped Amendments of 1977, Pub-

lic Law 95–49, 91 Stat. 230 (1977). The 

Education of the Handicapped Act ap-

pears at 20 U.S.C. 1401–1461. 
(d) Department means the Department 

of Agriculture and includes each of its 

operating agencies and other organiza-

tional units. 
(e) Secretary means the Secretary of 

Agriculture or any officer or employee 
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of the Department to whom the Sec-

retary has delegated or may delegate 

the authority to act under the regula-

tions of this part. 

(f) Recipient means any State or its 

political subdivision, any instrumen-

tality of a State or its political sub-

division, any public or private agency, 

institution, organization, or other enti-

ty, or any person to which Federal fi-

nancial assistance is extended directly 

or through another recipient, including 

any successor, assignee, or transferee 

of a recipient, but excluding the ulti-

mate beneficiary of the assistance. 

(g) Federal financial assistance or as-
sistance means any grant, contract 

(other than a procurement contract or 

a contract of insurance or guaranty), 

cooperative agreement, formula alloca-

tion, loan, or any other arrangement 

by which the Department provides or 

otherwise makes available assistance 

in the form of: 

(1) Funds; 

(2) Services of Federal personnel; 

(3) Real and personal Federal prop-

erty or any interest in Federal prop-

erty, including: 

(i) A sale, transfer, lease or use (on 

other than a casual or transient basis) 

of Federal property for less than fair 

market value, for reduced consider-

ation or in recognition of the public 

nature of the recipient’s program or ac-

tivity; and 

(ii) Proceeds from a subsequent sale, 

transfer or lease of Federal property if 

the Federal share of its fair market 

value is not returned to the Federal 

Government. 

(4) Any other thing of value. 

(h) Facility means all or any portion 

of buildings, structures, equipment, 

roads, walks, parking lots, or other 

real or personal property or interest in 

such property. 

(i) Handicapped person means any per-

son who has a physical or mental im-

pairment which substantially limits 

one or more major life activities, has a 

record of such an impairment, or is re-

garded as having such an impairment. 

(j) Physical or mental impairment 
means (1) any physiological disorder or 

condition, cosmetic disfigurement, or 

anatomical loss affecting one or more 

of the following body systems: Neuro-

logical; musculoskeletal; special sense 

organs; respiratory, including speech 

organs; cardiovascular; reproductive; 

digestive; genitourinary; hemic and 

lymphatic; skin; and endocrine; or (2) 

any mental or psychological disorder, 

such as mental retardation, organic 

brain syndrome, emotional or mental 

illness, and specific learning disabil-

ities. The term physical or mental im-
pairment includes, but is not limited to, 

such diseases and conditions as ortho-

pedic, visual, speech, and hearing im-

pairments; cerebral palsy; epilepsy; 

muscular dystrophy; multiple sclerosis, 

cancer; heart disease; diabetes; mental 

retardation; emotional illness; and 

drug addiction and alcoholism. 

(k) Major life activities means func-

tions such as caring for one’s self, per-

forming manual tasks, walking, seeing, 

hearing, speaking, breathing, learning 

and working. 

(l) Has a record of such an impairment 
means has a history of, or has been 

misclassified as having, a mental or 

physical impairment that substantially 

limits one or more major life activi-

ties. 

(m) Is regarded as having an impair-
ment means (1) has a physical or men-

tal impairment that does not substan-

tially limit major life activities but 

that is treated by a recipient as consti-

tuting such a limitation; (2) has a 

physical or mental impairment that 

substantially limits major life activi-

ties only as a result of the attitudes of 

others towards such impairments, or 

(3) has none of the impairments defined 

in paragraph (j) of this section but is 

treated by a recipient as having such 

an impairment. 

(n) Qualified handicapped person (used 

synonymously with otherwise qualified 
handicapped individual) means: 

(1) With respect to employment, a 

handicapped person who, with reason-

able accommodation, can perform the 

essential functions of the job in ques-

tion, but the term does not include any 

individual who is an alcoholic or drug 

abuser whose current use of alcohol or 

drugs prevents such individual from 

performing the duties of the job in 

question or whose employment, by rea-

son of such current alcohol or drug 

abuse, would constitute a direct threat 

to property or the safety of others; 
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(2) With respect to public preschool, 

elementary, secondary, or adult edu-

cational services, a handicapped per-

son, (i) of an age during which non- 

handicapped persons are provided such 

services, (ii) of an age during which it 

is mandatory under State law to pro-

vide such services to handicapped per-

sons, or (iii) to whom a State is re-

quired to provide a free appropriate 

public education under section 612 of 

the Education of the Handicapped Act; 

and 

(3) With respect to postsecondary and 

vocational education services, a handi-

capped person who meets all academic 

and technical standards requisite to 

admission or participation in the re-

cipient’s education program or activ-

ity; 

(4) With respect to other services, a 

handicapped person who meets the es-

sential eligibility requirements for the 

receipt of such services. 

(o) Handicap means any condition or 

characteristic that renders a person a 

handicapped person as defined in para-

graph (i) of this section. 

(p) For purposes of § 15b.18(d), Historic 
Preservation Programs are those that re-

ceive Federal financial assistance that 

has preservation of historic properties 

as a primary purpose. 

(q) For purposes of § 15b.18(e), Historic 
properties means those buildings or fa-

cilities that are eligible for listing in 

the National Register of Historic 

Places, or such properties designated 

as historic under a statute of the ap-

propriate State or local government 

body. 

(r) For purposes of § 15b.18(d), Sub-
stantial impairment means a significant 

loss of the integrity of finished mate-

rials, design quality or special char-

acter which loss results from a perma-

nent alteration. 

(s) Program or activity means all of 

the operations of any entity described 

in paragraphs (s)(1) through (4) of this 

section, any part of which is extended 

Federal financial assistance: 

(1)(i) A department, agency, special 

purpose district, or other instrumen-

tality of a State or of a local govern-

ment; or 

(ii) The entity of such State or local 

government that distributes such as-

sistance and each such department or 

agency (and each other State or local 

government entity) to which the as-

sistance is extended, in the case of as-

sistance to a State or local govern-

ment; 

(2)(i) A college, university, or other 

postsecondary institution, or a public 

system of higher education; or 

(ii) A local educational agency (as de-

fined in 20 U.S.C. 7801), system of voca-

tional education, or other school sys-

tem; 

(3)(i) An entire corporation, partner-

ship, or other private organization, or 

an entire sole proprietorship— 

(A) If assistance is extended to such 

corporation, partnership, private orga-

nization, or sole proprietorship as a 

whole; or 

(B) Which is principally engaged in 

the business of providing education, 

health care, housing, social services, or 

parks and recreation; or 

(ii) The entire plant or other com-

parable, geographically separate facil-

ity to which Federal financial assist-

ance is extended, in the case of any 

other corporation, partnership, private 

organization, or sole proprietorship; or 

(4) Any other entity which is estab-

lished by two or more of the entities 

described in paragraph (s)(1), (2), or (3) 

of this section. 

[47 FR 25470, June 11, 1982, as amended at 55 

FR 52139, Dec. 19, 1990; 68 FR 51342, Aug. 26, 

2003] 

§ 15b.4 Discrimination prohibited. 

(a) General. No qualified handicapped 

person shall, on the basis of handicap, 

be excluded from participation in, be 

denied the benefits of, or otherwise be 

subjected to discrimination under any 

program or activity receiving assist-

ance from this Department. 

(b) Discriminatory actions prohibited. 
(1) A recipient, in providing any aid, 

benefit or service, may not, directly or 

through contractual, licensing, or 

other arrangements, on the basis of 

handicap: 

(i) Deny a qualified handicapped per-

son the opportunity to participate in 

or benefit from the aid, benefit or serv-

ices; 

(ii) Afford a qualified handicapped 

person an opportunity to participate in 
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or benefit from the aid, benefit or serv-

ices that is not equal to that afforded 

others; 

(iii) Provide a qualified handicapped 

person with an aid, benefit or service 

that is not as effective in affording 

equal opportunity to obtain the same 

result, to gain the same benefit or to 

reach the same level of achievement in 

the most integrated setting appro-

priate as that provided to others; 

(iv) Provide a different or separate 

aid, benefit or service to handicapped 

persons or to any class of handicapped 

persons unless such action is necessary 

to provide qualified handicapped per-

sons with an aid, benefit or service 

that are as effective as those provided 

to others; 

(v) Aid or perpetuate discrimination 

against a qualified handicapped person 

by providing significant assistance to 

an agency, organization, or person that 

discriminates on the basis of handicap 

in providing any aid, benefit or service 

to beneficiaries of the recipient’s pro-

gram or activity; 

(vi) Deny a qualified handicapped 

person the opportunity to participate 

as a member of planning or advisory 

boards; or 

(vii) Otherwise limit a qualified 

handicapped person in the enjoyment 

of any rights, privilege, advantage, or 

opportunity enjoyed by others receiv-

ing an aid, benefit or service. 

(2) For purposes of this part, aids, 

benefits and services, to be equally ef-

fective, are not required to produce the 

identical result or level of achievement 

for handicapped and nonhandicapped 

persons, but must afford handicapped 

persons equal opportunity to obtain 

the same result, to gain the same ben-

efit, or to reach the same level of 

achievement, in the most integrated 

setting appropriate to the person’s 

needs. 

(3) Despite the existence of separate 

or different aid, benefits, or services 

provided in accordance with this part, 

a recipient may not deny a qualified 

handicapped person the opportunity to 

participate in such programs or activi-

ties that are not separate or different. 

(4) A recipient may not, directly or 

through contractual or other arrange-

ments, utilize criteria or methods of 

administration (i) that have the effect 

of subjecting qualified handicapped 
persons to discrimination on the basis 
of handicap, (ii) that have the purpose 
or effect of defeating or substantially 
impairing accomplishment of the ob-
jectives of the recipient’s program or 
activity with respect to handicapped 
persons, or (iii) that perpetuate the dis-
crimination of another recipient if 
both recipients are subject to common 
administrative control or are agencies 
of the same State. 

(5) In determining the site or loca-
tion of a facility, an applicant for as-
sistance or a recipient may not make 
selections (i) that have the effect of ex-
cluding handicapped persons, from de-
nying them the benefits of, or other-
wise subjecting them to discrimination 
under any program or activity that re-
ceives Federal financial assistance or 
(ii) that have the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of the program or activity with respect 
to handicapped persons. 

(6) As used in this section, an aid, 
benefit or service provided under a pro-
gram or activity receiving Federal fi-

nancial assistance includes any aid, 

benefit or service provided in or 

through a facility that has been con-

structed, expanded, altered, leased or 

rented, or otherwise acquired, in whole 

or in part, with Federal financial as-

sistance. 
(c) Aid, benefits, or services limited by 

Federal law. The exclusion of nonhandi-

capped persons from aid, benefits, or 

services limited by Federal statute or 

executive order to handicapped persons 

or the exclusion of a specific class of 

handicapped persons from aid, benefits, 

or services limited by Federal statute 

or executive order to a different class 

of handicapped persons is not prohib-

ited by this part. 
(d) Communications. Recipients shall 

take appropriate steps to ensure that 

communications with their applicants, 

employees, and beneficiaries are avail-

able to persons with impaired vision 

and hearing. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51342, Aug. 26, 2003] 

§ 15b.5 Assurances required. 
(a) Assurances. An applicant for Fed-

eral financial assistance to which this 
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part applies shall submit an assurance, 

on a form specified by the Secretary, 

that the program or activity will be op-

erated in compliance with this part. An 

applicant may incorporate these assur-

ances by reference in subsequent appli-

cations to the Department. 

(b) Duration of obligation. (1) In the 

case of Federal financial assistance ex-

tended in the form of real property or 

to provide real property or structures 

on the property, the assurance will ob-

ligate the recipient, or, in the case of a 

subsequent transfer, the transferee, for 

the period during which the real prop-

erty or structures are used for the pur-

pose for which Federal financial assist-

ance is extended or for another purpose 

involving the provision of similar serv-

ices or benefits. 

(2) In the case of Federal financial as-

sistance extended to provide personal 

property, the assurance will obligate 

the recipient for the period during 

which it retains ownership or posses-

sion of the property. 

(3) In all other cases, the assurance 

will obligate the recipient for the pe-

riod during which Federal financial as-

sistance is extended. 

(c) Covenants. (1) Where Federal fi-

nancial assistance is provided in the 

form of real property or interest in the 

property from the Department, the in-

strument effecting or recording this 

transfer shall contain a covenant run-

ning with the land to assure non-

discrimination for the period during 

which the real property is used for the 

purpose for which the Federal financial 

assistance is extended or for another 

purpose involving the provision of 

similar services or benefits. 

(2) Where no transfer of property is 

involved but property is purchased or 

improved with Federal financial assist-

ance, the recipient shall agree to in-

clude the covenant described in para-

graph (c)(1) of this section in the in-

strument effecting or recording any 

subsequent transfer of the property. 

(3) Where Federal financial assist-

ance is provided in the form of real 

property or interest in the property 

from the Department, the covenant 

shall also include a condition coupled 

with a right to be reserved by the De-

partment to revert title to the prop-

erty in the event of a breach of the cov-

enant. If a transferee of real property 
proposes to mortgage or otherwise en-
cumber the real property as security 
for financing construction of new, or 
improvement of existing, facilities on 
the property for the purposes for which 
the property was transferred, the Sec-

retary may, upon request of the trans-

feree and if necessary to accomplish 

such financing and upon such condi-

tions as the Secretary deems appro-

priate, agree to forebear the exercise of 

such right to revert title for so long as 

the lien of such mortgage or other en-

cumbrance remains effective. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51342, Aug. 26, 2003] 

§ 15b.6 Designation of responsible em-
ployee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
A recipient that employs fifteen or 

more persons shall designate at least 

one person to coordinate its efforts to 

comply with this part. 
(b) Adoption of grievance procedures. A 

recipient that employs fifteen or more 

persons shall adopt grievance proce-

dures that incorporate appropriate due 

process standards and that provide for 

the prompt and equitable resolution of 

complaints alleging any action prohib-

ited by this part. Such procedures need 

not be established with respect to com-

plaints from applicants for employ-

ment or from applicants for admission 

to postsecondary educational institu-

tions. 
(c) The Secretary may require any 

recipient with fewer than fifteen em-

ployees to designate a responsible em-

ployee and adopt grievance procedures 

when the Secretary finds a violation of 

this part or finds that complying with 

these administrative requirements will 

not significantly impair the ability of 

the recipient to provide benefits or 

services. 

§ 15b.7 Notice of nondiscrimination 
and accessible services. 

(a) A recipient shall take appropriate 

initial and continuing steps to notify 

participants, beneficiaries, applicants, 

and employees, including those with 

impaired vision or hearing, and unions 

or professional organizations holding 

collective bargaining or professional 
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agreements with the recipient that it 

does not discriminate on the basis of 

handicap in violation of section 504 and 

this part. The notification shall state, 

where appropriate, that the recipient 

does not discriminate in admission or 

access to, or treatment or employment 

in, its programs or activities. The re-

cipient shall also identify the respon-

sible employee designated pursuant to 

§ 15b.6(a), and identify the existence 

and location of accessible services, ac-

tivities, and facilities. A recipient shall 

make the initial notification required 

by this paragraph within 90 days of the 

effective date of this part. Methods of 

initial and continuing notification may 

include but are not limited to the post-

ing of notices, placement of notices in 

the recipient’s publications, radio an-

nouncements, and the use of other vis-

ual and aural media. 

(b) If a recipient publishes or uses re-

cruitment materials or publications 

containing general information that it 

makes available to participants, bene-

ficiaries, applicants or employees, it 

shall include in those materials or pub-

lications a statement of the policy de-

scribed in paragraph (a) of this section. 

A recipient may meet the requirement 

of this paragraph either by including 

appropriate inserts in existing mate-

rials and publications or by revising 

and reprinting the materials and publi-

cations. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51342, Aug. 26, 2003] 

§ 15b.8 Remedial action, voluntary ac-
tion, and self-evaluation. 

(a) Remedial action. (1) If the Sec-

retary finds that a recipient has dis-

criminated against persons on the basis 

of handicap in violation of section 504 

or this part, the recipient shall take 

such remedial action as the Secretary 

deems necessary to overcome the ef-

fects of the discrimination. 

(2) Where a recipient is found to have 

discriminated against persons on the 

basis of handicap in violation of sec-

tion 504 or this part and where another 

recipient exercises control over the re-

cipient that has discriminated, the 

Secretary, where appropriate, may re-

quire either or both recipients to take 

remedial action. 

(3) The Secretary may, where nec-

essary to overcome the effects of dis-

crimination in violation of section 504 

or this part, require a recipient to take 

remedial action (i) with respect to 

handicapped persons who are no longer 

participants in the recipient’s program 

or activity but who were participants 

in the program when such discrimina-

tion occurred or (ii) with respect to 

handicapped persons who would have 

been participants in the program or ac-

tivity had the discrimination not oc-

curred, or (iii) with respect to handi-

capped persons presently in the pro-

gram or activity, but not receiving full 

benefits or equal and integrated treat-

ment within the program. 

(b) Voluntary action. A recipient may 

take steps, in addition to any action 

that is required by this part, to over-

come the effects of conditions that re-

sulted in limited participation in the 

recipient’s program or activity by 

qualified handicapped persons. 

(c) Self-evaluation. (1) A recipient 

shall, within one year of the effective 

date of this part: 

(i) Evaluate, with the assistance of 

interested persons, including handi-

capped persons or organizations rep-

resenting handicapped persons, its cur-

rent policies and practices and the ef-

fects thereof that do not or may not 

meet the requirements of this part. 

(ii) Modify, after consultation with 

interested persons, including handi-

capped persons or organizations rep-

resenting handicapped persons, any 

policies and practices that do not meet 

the requirements of this part; and 

(iii) Take, after consultation with in-

terested persons, including handi-

capped persons or organizations rep-

resenting handicapped persons, appro-

priate remedial steps to eliminate the 

effects of any discrimination that re-

sulted from adherence to these policies 

and practices. 

(2) A recipient shall, for at least 

three years following completion of the 

evaluation required under paragraph 

(c)(1) of this section, maintain on file, 

make available for public inspection, 

and provide to the Secretary upon re-

quest: (i) A list of the interested per-

sons consulted, (ii) a description of 

areas examined and any problems iden-

tified, and (iii) a description of any 
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modifications made and of any reme-

dial steps taken. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51342, Aug. 26, 2003] 

§ 15b.9 Effect of State or local law or 
other requirements, and effect of 
employment opportunities. 

(a) The obligation to comply with 

this part is not obviated or alleviated 

by the existence of any State or local 

law or other requirement that, on the 

basis of handicap, imposes prohibitions 

or limits upon the eligibility of quali-

fied handicapped persons to receive 

services or to practice any occupation 

or profession. 
(b) The obligation to comply with 

this part is not obviated or alleviated 

because employment opportunities in 

any occupation or profession are or 

may be more limited for handicapped 

persons than for nonhandicapped per-

sons. 

§ 15b.10 Effect of compliance with reg-
ulations of other Federal agencies. 

A recipient that has designated a re-

sponsible official and established a 

grievance procedure, provided notice, 

completed a self-evaluation, or pre-

pared a transition plan in the course of 

complying with regulations issued by 

other Federal agencies under section 

504 will be in compliance with § 15b.6, 

§ 15b.7, § 15b.8(c), or § 15b.18(f), respec-

tively, if all requirements of those sec-

tions have been met in regard to pro-

grams or activities assisted by this De-

partment. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51342, Aug. 26, 2003] 

Subpart B—Employment Practices 

§ 15b.11 Applicability. 
This subpart applies to all programs 

or activities that receive Federal fi-

nancial assistance provided by the De-

partment of Agriculture after the ef-

fective date of this part. 

[47 FR 25470, June 11, 1982, as amended at 55 

FR 52139, Dec. 19, 1990; 68 FR 51342, Aug. 26, 

2003] 

§ 15b.12 Discrimination prohibited. 
(a) General. (1) No qualified handi-

capped person shall, on the basis of 

handicapped, be subjected to discrimi-

nation in employment under any pro-

gram or activity receiving assistance 

from this Department. 

(2) A recipient shall make all deci-

sions concerning employment in a 

manner which ensures that discrimina-

tion on the basis of handicap does not 

occur and may not limit, segregate, or 

classify applicants or employees in any 

way that adversely affects their oppor-

tunities or status because of handicap. 

(3) A recipient may not participate in 

a contractural or other relationship 

that has the effect of subjecting quali-

fied handicapped applicants or employ-

ees to discrimination prohibited by 

this subpart. This includes relation-

ships with employment and referral 

agencies, with labor unions with orga-

nizations providing or administering 

fringe benefits to employees of the re-

cipient, and with organizations pro-

viding training and apprenticeships. 

(4) All provisions of this subpart per-

taining to employment, apply equally 

to volunteer service. 

(b) Specific activities. The provisions 

of this subpart apply to: 

(1) Recruitment, advertising, and the 

processing of applications for employ-

ment; 

(2) Hiring, upgrading, promotion, 

award of tenure, demotion, transfer, 

layoff, termination, right to return 

from layoff, and rehiring; 

(3) Rates of pay or any other form of 

compensation and changes in com-

pensation; 

(4) Job assignments, job classifica-

tions, organizational structures, posi-

tion descriptions, lines of progression, 

and seniority lists; 

(5) Leaves of absence, sick leave, or 

any other leave; 

(6) Fringe benefits available by vir-

tue of employment, whether or not ad-

ministered by the recipient; 

(7) Selection and financial support 

for training, including apprenticeship, 

professional meetings, conferences, and 

other related activities, and selection 

for leaves of absence to pursue train-

ing; 

(8) Employer sponsored activities, in-

cluding those that are social or rec-

reational; and 

(9) Any other term, condition, or 

privilege of employment. 
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(c) A recipient’s obligation to comply 

with this subpart is not affected by any 

inconsistent term of any collective 

bargaining agreement to which it is a 

party. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.13 Reasonable accommodation. 
(a) A recipient shall make reasonable 

accommodation to the known physical 

or mental limitations of an otherwise 

qualified handicapped applicant or em-

ployee unless the recipient can dem-

onstrate that the accommodation 

would impose an undue hardship on the 

operation of its program or activity. 

(b) Reasonable accommodation may 

include (1) Making facilities used by 

employees readily accessible to and 

useable by handicapped persons, and (2) 

Job restructuring, part-time or modi-

fied work schedules, acquisition or 

modification of equipment or devices, 

the provisions of readers or inter-

preters, and other similar actions. 

(c) In determining pursuant to para-

graph (a) of this section whether an ac-

commodation would impose an undue 

hardship on the operation of a recipi-

ent’s programs or activities, factors to 

be considered include: 

(1) The overall size of the recipient’s 

program or activity with respect to 

number of employees, number and type 

of facilities, and size of budget; 

(2) The type of the recipient’s oper-

ation, including the composition and 

structure of recipient’s workforce; 

(3) The nature and cost of the accom-

modation needed. 

(d) A recipient may not deny any em-

ployment opportunity to a qualified 

handicapped employee or applicant if 

the basis for the denial is the need to 

make reasonable accommodation to 

the physical or mental limitations of 

the employee or applicant. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.14 Employment criteria. 
(a) A recipient may not make use of 

any employment test or other selection 

criterion that screens out or tends to 

screen out handicapped persons or any 

class of handicapped persons unless: (1) 

The recipient shows that the test score 

or other selection criterion, as used by 
the recipient, is job-related for the po-
sition in question, and (2) the Sec-

retary cannot show that alternative 

job-related tests or criteria are avail-

able that do not screen out or tend to 

screen out as many handicapped per-

sons. 
(b) A recipient shall select and ad-

minister tests concerning employment 

so as best to ensure that, when admin-

istered to an applicant or employee 

who has a handicap that impairs sen-

sory, manual, or speaking skills, the 

test results accurately reflect the ap-

plicant’s or employee’s job skills, apti-

tude, or whatever other factor the test 

purports to measure, rather than re-

flecting the applicant’s or employee’s 

impaired sensory, manual, or speaking 

skills (except where those skills are 

the factors that the test purports to 

measure). 

§ 15b.15 Preemployment inquiries. 
(a) Except as provided in paragraphs 

(b) and (c) of this section, a recipient 

may not conduct a preemployment 

medical examination or may not make 

preemployment inquiry of an applicant 

as to whether the applicant is a handi-

capped person or as to the nature or se-

verity of a handicap. A recipient may, 

however, make preemployment inquiry 

into an applicant’s ability to perform 

job-related functions. 
(b) When a recipient is taking reme-

dial action to correct the effects of 

past discrimination pursuant to 

§ 15b.8(a), when a recipient is taking 

voluntary action to overcome the ef-

fects of conditions that resulted in lim-

ited participation in its federally as-

sisted program or activity pursuant to 

§ 15b.8(b), or when a recipient is taking 

affirmative action pursuant to section 

503 of the Act, the recipient may invite 

applicants for employment to indicate 

whether and to what extent they are 

handicapped: Provided, That (1) the re-

cipient states clearly on any written 

questionnaire used for this purpose or 

makes clear orally if no written ques-

tionnaire is used that the information 

requested is intended for use solely in 

connection with its remedial action ob-

ligations or its voluntary affirmative 

action efforts; and (2) the recipient 

states clearly that the information is 
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being requested on a voluntary basis, 
that it will be kept confidential as pro-
vided in paragraph (d) of this section, 
that refusal to provide it will not sub-
ject the applicant or employee to any 
adverse treatment, and that it will be 
used only in accordance with this part. 

(c) Nothing in this section shall pro-
hibit a recipient for conditioning an 
offer of employment on the results of a 
medical examination conducted prior 
to the employee’s entrance on duty: 
Provided, That (1) all entering employ-
ees are subjected to such an examina-
tion regardless of handicap; and (2) the 
results of such an examination are used 
only in accordance with the require-
ments of this part. 

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained 
on separate forms that shall be ac-
corded the same confidentiality as 
medical records except that: 

(1) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of handicapped persons 
and regarding necessary accommoda-
tions; 

(2) First aid and safety personnel 
may be informed, where appropriate, if 
the condition might require emergency 
treatment; and 

(3) Governement officials inves-
tigating compliance with the Act shall 
be provided relevant information upon 
request. 

Subpart C—Accessibility 
§ 15b.16 Applicability. 

This subpart applies to all programs 
or activities that receive Federal fi-
nancial assistance provided by the De-
partment of Agriculture after the ef-
fective date of this part. 

[47 FR 25470, June 11, 1982, as amended at 55 

FR 52139, Dec. 19, 1990; 68 FR 51343, Aug. 26, 

2003] 

§ 15b.17 Discrimination prohibited. 
No qualified handicapped person 

shall, because a recipient’s facilities 

are inaccessible to or unusuable by 

handicapped persons, be denied the 

benefits of, be excluded from participa-

tion in, or otherwise be subjected to 

discrimination under any program or 

activity receiving assistance from this 

Department. 

§ 15b.18 Existing facilities. 
(a) Accessibility. A recipient shall op-

erate each assisted program or activity 

so that when each part is viewed in its 

entirety it is readily accessible to and 

usable by qualified handicapped per-

sons. This paragraph does not nec-

essarily require a recipient to make 

each of its existing facilities or every 

part of an existing facility accessible 

to and usable by qualified handicapped 

persons. 
(b) Method. A recipient may comply 

with the requirements of paragraph (a) 

of this section through such means as 

redesign of equipment, reassignment of 

classes or other services to accessible 

buildings, assignment of aides to bene-

ficiaries, home visits, delivery of serv-

ices at alternate accessible sites, alter-

ation of exiting facilities and construc-

tion of new facilities in conformance 

with the requirements of § 15b.19, or 

any other method that results in mak-

ing its program or activity accessible 

to qualified handicapped persons. A re-

cipient is not required to make struc-

tural changes in existing facilities 

where other methods are effective in 

achieving compliance with paragraph 

(a) of this section. In choosing among 

available methods for meeting the re-

quirement of paragraph (a) of this sec-

tion, a recipient shall give priority to 

those methods that serve qualified 

handicapped persons in the most inter-

grated setting appropriate. 
(c) Small providers. If a recipient with 

fewer than fifteen employees finds, 

after consultation with a handicapped 

person seeking its services, that there 

is no method of complying with para-

graph (a) of this section other than by 

making a significant alteration in its 

existing facilities, the recipient may, 

as an alternative, refer the handi-

capped person to other providers of 

those services that are accessible at no 

additional cost to handicapped persons. 
(d) Application for modification of re-

quirements. Recipients that determine 

after a self-evaluation conducted ac-

cording to the requirements of 

§ 15b.8(c), that accessibility can only be 

accomplished through substantial 

modifications which would result in a 
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fundamental alteration in the nature 

of the program or activity, may apply 

to the Secretary for a modification of 

the requirements of this section. 

(e) Historic Preservation Programs; Ap-
plication for waiver of program accessi-
bility requirements. (1) A recipient shall 

operate each assisted program or activ-

ity involving Historic Preservation 

Programs so that when each part is 

viewed in its entirety it is readily ac-

cessible to and usable by handicapped 

persons. This paragraph does not nec-

essarily require a recipient to make 

each of its existing historic properties 

or every part of an historic property 

accessible to and usable by handi-

capped persons. Methods of achieving 

accessibility include: 

(i) Making physical alterations which 

enable handicapped persons to have ac-

cess to otherwise inaccessible areas or 

features of historic properties; 

(ii) Using audio-visual materials and 

devices to depict otherwise inaccessible 

areas or features of historic properties; 

(iii) Assigning persons to guide 

handicapped persons into or through 

otherwise inaccessible portions of his-

toric properties; 

(iv) Adopting other innovative meth-

ods to achieve accessibility. Because 

the primary benefit of an Historic 

Preservation Program is the experi-

ence of the historic property itself, in 

taking steps to achieve accessibility, 

recipients shall give priority to those 

means which make the historic prop-

erty, or portions thereof physicially ac-

cessible to handicapped individuals. 

(2) Where accessibility cannot be 

achieved without causing a substantial 

impairment of significant historic fea-

tures, the Secretary may grant a waiv-

er of the accessibility requirement. In 

determining whether accessibility can 

be achieved without causing a substan-

tial impairment, the Secretary shall 

consider the following factors: 

(i) Scale of property, reflecting its 

ability to absorb alterations; 

(ii) Use of the property, whether pri-

marily for public or private purpose; 

(iii) Importance of the historic fea-

tures of the property to the conduct of 

the program or activity; and, 

(iv) Cost of alterations in comparison 

to the increase in accessibility. 

The Secretary shall periodically review 

any waiver granted under this section 

and may withdraw it if technological 

advances or other changes so warrant. 

(3) Where the property is federally 

owned or where Federal funds may be 

used for alterations, the comments of 

the Advisory Council on Historic Pres-

ervation shall be obtained when re-

quired by section 106 of the National 

Historic Preservation Act of 1966, as 

amended (16 U.S.C. 470), and 36 CFR 

part 800, prior to effectuation of struc-

tural alterations. 

(f) Time period. A recipient shall com-

ply with the requirements of paragraph 

(a) of this section within sixty days of 

the effective date of this part except 

that where structural changes in facili-

ties are necessary, such changes shall 

be made within three years of the ef-

fective date of this part and as expedi-

tiously as possible. 

(g) Transition plan. In the event that 

structural changes to facilities are nec-

essary to meet the requirement of 

paragraph (a) of this section, a recipi-

ent shall develop, within one year of 

the effective date of this part, a transi-

tion plan setting forth the steps nec-

essary to complete such changes. The 

plan shall be developed with the assist-

ance of interested persons, including 

handicapped persons or organizations 

representing handicapped persons. A 

copy of the transition plan shall be 

made available for public inspection. 

The plan shall, at a minimum: 

(1) Identify physical obstacles in the 

recipient’s facilities that limit the ac-

cessibility of its program or activity to 

handicapped persons; 

(2) Describe in detail the methods 

that will be used to make the facilities 

accessible; 

(3) Specify the schedule for taking 

the steps necessary to achieve full ac-

cessibility under paragraph (a) of this 

section and if the time period of the 

transition plan is longer than one year, 

identify steps that will be taken during 

each year of the transition period; and 

(4) Identify the person responsible for 

implementation of the plan. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51342, 51343, Aug. 26, 2003] 
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§ 15b.19 New construction. 
(a) Design and construction. Each fa-

cility or part of a facility constructed 
by, on behalf of, or for the use of a re-
cipient shall be designed and con-
structed in such manner that the facil-
ity or part of the facility is readily ac-
cessible to and usable by handicapped 
persons, if the construction is com-
menced after the effective date of this 
part. 

(b) Alteration. Each facility or part of 
a facility which is altered by, on behalf 
of, or for the use of a recipient after 
the effective date of this part in a man-
ner that affects or could affect the 
usability of the facility or part of the 
facility shall to the maximum extent 
feasible, be altered in such manner 
that the altered portion of the facility 
is readily accessible to and usable by 
handicapped persons. 

(c) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards 
(USAF) (appendix A to 41 CFR subpart 
101–19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar-

tures from particular technical and 

scoping requirements of UFAS by the 

use of other methods are permitted 

where substantially equivalent or 

greater access to and usability of the 

building is provided. 
(2) For purposes of this section, sec-

tion 4.1.6(1)(g) of UFAS shall be inter-

preted to exempt from the require-

ments of UFAS only mechanical rooms 

and other spaces that, because of their 

intended use, will not require accessi-

bility to the public or beneficiaries or 

result in the employment or residence 

therein of persons with physical handi-

caps. 
(3) This section does not require re-

cipients to make building alterations 

that have little likelihood of being ac-

complished without removing or alter-

ing a load-bearing structural member. 
(d) Compliance with the Architectural 

Barriers Act of 1968. Nothing in this sec-

tion of § 15b.18 relieves recipients, 

whose facilities are covered by the Ar-

chitectural Barriers Act of 1968, as 

amended (42 U.S.C. 4151–4157) from 

their responsibility of complying with 

the requirements of that Act and any 

implementing regulations. 

[47 FR 25470, June 11, 1982, as amended at 55 

FR 52138, 52139, Dec. 19, 1990] 

Subpart D—Preschool, Elementary, 
Secondary, Adult, and Exten-
sion Education 

§ 15b.20 Applicability. 
Except as otherwise noted, this sub-

part applies to public and private 

schools, elementary, secondary, adult, 

and extension education programs or 

activities that receive Federal finan-

cial assistance provided by the Depart-

ment of Agriculture after the effective 

date of this part and to recipients that 

operate, or that receive Federal finan-

cial assistance for the operation of, 

such programs or activities. 

[47 FR 25470, June 11, 1982, as amended at 55 

FR 52139, Dec. 19, 1990; 68 FR 51343, Aug. 26, 

2003] 

§ 15b.21 Location and notification. 
A recipient that operates a public el-

ementary or secondary education pro-

gram or activity shall annually: 

(a) Undertake to identify and locate 

every qualified handicapped person re-

siding in the recipient’s jurisdiction 

who is not receiving a public edu-

cation; and 

(b) Take appropriate steps to notify 

handicapped persons and their parents 

or guardians of the recipient’s duty 

under this subpart. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.22 Free appropriate public edu-
cation. 

(a) General. A recipient that operates 

a public elementary or secondary edu-

cation program or activity shall pro-

vide a free appropriate public edu-

cation to each qualified handicapped 

person who is in the recipient’s juris-

diction, regardless of the nature or se-

verity of the person’s handicap. 

(b) Appropriate education. (1) For the 

purpose of this subpart, the provision 

of an appropriate education is the pro-

vision of regular or special education 

and related aids and services that (i) 
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are designed to meet individual edu-

cational needs of handicapped persons 

as adequately as the needs of nonhandi-

capped persons are met and (ii) are 

based upon adherence to procedures 

that satisfy the requirements of 

§§ 15b.23, 15b.24, and ;15b.25. 

(2) Implementation of an Individual-

ized Education Program developed in 

accordance with the Education of the 

Handicapped Act is one means of meet-

ing the standard established in para-

graph (b)(1)(i) of this section. 

(3) A recipient may place a handi-

capped person or refer such person for 

aid, benefits, or services other than 

those that it operates or provides as its 

means of carrying out the require-

ments of this subpart. If so, the recipi-

ent remains responsible for ensuring 

that the requirements of this subpart 

are met with respect to any handi-

capped person so placed or referred. 

(c) Free education—(1) General. For 

the purpose of this section, the provi-

sion of a free education is the provision 

of educational and related services 

without cost to handicapped persons or 

their parents or guardians, except for 

those fees that are imposed on non-

handicapped persons or their parents or 

guardians. It may consist either of the 

provision of free services or, if a recipi-

ent places a handicapped person in or 

refers such person for aid, benefits, or 

services not operated or provided by 

the recipient as its means of carrying 

out the requirements of this subpart, 

payment for the costs of the aid, bene-

fits, or services. Funds available from 

any public or private agency may be 

used to meet the requirements of this 

subpart. Nothing in this section shall 

be construed to relieve an insurer or 

similar third party from an otherwise 

valid obligation to provide or pay for 

services provided to a handicapped per-

son. 

(2) Transportation. If a recipient 

places a handicapped person or refers 

such person for aid, benefits, or serv-

ices not operated or provided by the re-

cipient as its means of carrying out the 

requirements of this subpart, the re-

cipient shall ensure that adequate 

transportation to and from aid, bene-

fits, or services is provided at no great-

er cost than would be incurred by the 

person or his or her parents or guard-

ian if the person were placed in the 
program operated by the recipient. 

(3) Residential placement. If a public or 
private residential placement is nec-
essary to provide a free appropriate 
public education to a handicapped per-
son because of their handicap, the 
placement, including nonmedical care 
and room and board, shall be provided 
at no cost to the person or his or her 
parents or guardian. 

(4) Placement of handicapped persons 
by parents. If a recipient has made 
available in conformance with the re-
quirements of this section and § 15b.23, 
a free appropriate public education to a 
handicapped person and the person’s 
parents or guardian choose to place the 
person in a private school, the recipi-
ent is not required to pay for the per-
son’s education in the private school. 
Disagreements between a parent or 
guardian and a recipient regarding 
whether the recipient has made a free 
appropriate education available or oth-
erwise regarding the question of finan-
cial responsibility are subject to the 
due process procedures of § 15b.25. 

(d) Compliance. A recipient may not 
exclude any qualified handicapped per-
son from a public elementary or sec-
ondary education after the effective 

date of this regulation. A recipient 

that is not, on the effective date of this 

regulation, in full compliance with the 

other requirements of the preceding 

paragraphs of this section shall meet 

such requirements at the earliest prac-

ticable time but in no event later than 

September 1, 1982. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.23 Educational setting. 
(a) Academic setting. A recipient to 

which this subpart applies shall edu-

cate, or shall provide for the education 

of each qualified handicapped person in 

its jurisdiction with persons who are 

not handicapped to the maximum ex-

tent appropriate to the needs of the 

handicapped person. A recipient shall 

place a handicapped person in the reg-

ular educational environment operated 

by the recipient unless it is dem-

onstrated by the recipient that the 

education of the person in the regular 

environment with the use of supple-

mentary aids and services cannot be 
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achieved satisfactorily. Whenever a re-

cipient places a person in a setting 

other than the regular educational en-

vironment pursuant to this paragraph, 

it shall take into account the prox-

imity of the alternate setting to the 

person’s home. 
(b) Nonacademic setting. In providing 

or arranging for the provision of non-

academic and extracurricular services 

and activities, including meals, recess 

periods, and the services and activities 

set forth in § 15b.26(a)(2), a recipient 

shall ensure that handicapped persons 

participate with nonhandicapped per-

sons in such activities and services to 

the maximum extent appropriate to 

the needs of the handicapped person in 

question. 
(c) Comparable facilities. If a recipient, 

in compliance with paragraph (a) of 

this section, operates a facility that is 

identifiable as being for handicapped 

persons, the recipient shall ensure that 

the facility and the services and activi-

ties provided therein are comparable to 

the other facilities, services, and ac-

tivities of the recipient. 

§ 15b.24 Evaluation and placement. 
(a) Placement evaluation. A recipient 

that operates a public elementary or 

secondary education program or activ-

ity shall conduct an evaluation in ac-

cordance with the requirements of 

paragraph (b) of this section of any per-

son who, because of handicap, needs or 

is believed to need special education or 

related services before taking any ac-

tion with respect to the initial place-

ment of the person in regular or special 

education and any subsequent signifi-

cant change in placement. 
(b) Evaluation procedures. A recipient 

to which this section applies shall es-

tablish standards and procedures for 

the evaluation and placement of per-

sons who, because of handicap, need or 

are believed to need special education 

or related services which ensure that: 
(1) Tests and other evaluation mate-

rials have been validated for the spe-

cific purpose for which they are used 

and are administered by trained per-

sonnel in conformance with the in-

structions provided by their producer; 
(2) Tests and other evaluation mate-

rials include those tailored to assess 

specific areas of educational need and 

not merely those which are designed to 
provide a single general intelligence 
quotient; and 

(3) Tests are selected and adminis-
tered so as best to ensure that, when a 
test is administered to a student with 
impaired sensory, manual, or speaking 
skills, the test results accurately re-
flect the student’s aptitude or achieve-
ment level or whatever other factor the 
test purports to measure, rather than 
reflecting the student’s impaired sen-
sory, manual or speaking skills (except 
where those skills are the factors that 
the test purports to measure). 

(c) Placement procedures. In inter-
preting evaluation data and in making 
placement decisions, a recipient shall 
(1) draw upon information from a vari-
ety of sources, including aptitude and 
achievement tests, teacher rec-
ommendations, physical conditions, so-
cial or cultural background, and adapt-
ive behavior, (2) establish procedures to 
ensure that information obtained from 
all such sources is documented and 
carefully considered, (3) ensure that 
the placement decision is made by a 
group of persons, including persons 
knowledgeable about the child, the 
meaning of the evaluation data, and 

the placement options, and (4) ensure 

that the placement decision is made in 

conformity with § 15b.23. 
(d) Reevaluation. A recipient to which 

this section applies shall establish pro-

cedures, in accordance with paragraph 

(b) of this section, for periodic reevalu-

ation of students who have been pro-

vided special education and related 

services. A reevaluation procedure con-

sistent with the Education for the 

Handicapped Act is one means of meet-

ing this requirement. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.25 Procedural safeguards. 
A recipient that provides a public el-

ementary or secondary education shall 

establish and implement, with respect 

to action regarding the identification, 

evaluation, or educational placement 

of persons who, because of handicap, 

need or are believed to need special in-

struction or related services, a system 

of procedural safeguards that includes 

notice, an opportunity for the parents 

or guardian of the person to examine 
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relevant records, an impartial hearing 
with opportunity for participation by 
the person’s parents or guardian and 
representation by counsel, and a review 
procedure. Compliance with the proce-
dural safeguards of section 615 of the 
Education of the Handicapped Act is 
one means of meeting this require-
ment. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.26 Nonacademic services. 
(a) General. (1) Recipients to which 

this subpart applies shall provide non-
academic and extracurricular services 
and activities in such a manner as is 
necessary to afford handicapped stu-
dents an equal opportunity for partici-
pation in such services and activities. 

(2) Nonacademic and extracurricular 
services and activities may include 
counseling services, physical education 
and athletics, food services, transpor-
tation, health services, recreational ac-
tivities, special interest groups or 
clubs sponsored by the recipient, refer-
rals to agencies which provide assist-
ance to handicapped persons, and as-
sistance in obtaining outside employ-
ment. 

(b) Counseling services. A recipient to 
which this subpart applies that pro-

vides personal, academic, or vocational 

counseling, guidance, or placement 

services to its students shall provide 

these services without discrimination 

on the basis of handicap. The recipient 

shall ensure that qualified handicapped 

students are not counseled toward 

more restrictive career objectives than 

are nonhandicapped students with 

similar interests and abilities. 
(c) Physical education and athletics. (1) 

In providing physical education courses 

and athletics and similar aid, benefits, 

and services to any of its students, a 

recipient to which this subpart applies 

may not discriminate on the basis of 

handicap. A recipient that offers phys-

ical education courses or that operates 

or sponsors interscholastic, club, or in-

tramural athletics shall provide to 

qualified handicapped students an 

equal opportunity for participation. 
(2) A recipient may offer handicapped 

students physical education and ath-

letic activities that are separate or dif-

ferent from those offered to nonhandi-

capped students only if separation or 

differentiation is consistent with re-

quirements of § 15b.23, and only if no 

qualified handicapped student is denied 

the opportunity to compete for teams 

or to participate in courses that are 

not separate or different. 

(d) Food services. In providing food 

services to any of its students, a recipi-

ent to which this subpart applies may 

not discriminate on the basis of handi-

cap. (1) Recipients shall serve special 

meals, at no extra charge, to students 

whose handicap restricts their diet. Re-

cipients may require students to pro-

vide medical certification that special 

meals are needed because of their 

handicap. 

(2) Where existing food service facili-

ties are not completely accessible and 

usable, recipients may provide aides or 

use other equally effective methods to 

serve food to handicapped persons. Re-

cipients shall provide all food services 

in the most intergrated setting appro-

priate to the needs of handicapped per-

sons as required by § 15b.23(b). 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.27 Extension education. 

(a) General. A recipient to which this 

subpart applies that provides extension 

education may not, on the basis of 

handicap, exclude qualified handi-

capped persons. A recipient shall take 

into account the needs of such persons 

in determining the benefits or services 

to be provided. 

(b) Delivery sites. (1) Where existing 

extension office facilities are inacces-

sible, recipients may make aid, bene-

fits, or services normally provided at 

those sites available to qualified handi-

capped persons through other methods 

which are equally effective. These 

methods may include meetings in ac-

cessible locations, home visits, written 

or telephonic communications, and 

other equally effective alternatives. 

(2) For aid, benefits, or services deliv-

ered at other publicly-owned facilities, 

recipients shall select accessible facili-

ties wherever possible. If accessible fa-

cilities cannot be selected because they 

are unavailable or infeasible due to the 

nature of the activity, recipients shall 
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use other methods to deliver aid, bene-
fits, or services to qualified handi-
capped persons. These methods may in-
clude the redesign of activities or some 
sessions of activities, the provision of 
aides, home visits, or other equally ef-
fective alternatives. 

(3) For aid, benefits, or services deliv-
ered at privately-owned facilities, such 
as homes and farm buildings, recipients 
shall use accessible facilities whenever 
qualified handicapped persons requir-
ing such accessibility are partici-
pating, have expressed an interest in 
participating, or are likely to partici-
pate. If accessible facilities cannot be 
selected because they are unavailable 
or infeasible due to the nature of the 
activity, recipients shall use other 
methods to deliver aid, benefits, or 
services to qualified handicapped per-
sons. These methods may include the 
redesign of activities or some sessions 
of activities, the provision of aides, 
home visits, or other equally effective 
alternatives. 

(4) Recipients shall make camping 
activities accessible to qualified handi-
capped persons. Recipients are not re-
quired to make every existing camp, 
all existing camp facilities, or all camp 

sessions accessible, but recipients who 

operate more than one camp or session 

may not limit qualified handicapped 

persons to one camp or session. 
(c) Materials. Recipients shall make 

materials accessible to qualified handi-

capped persons with sensory or mental 

impairments. Commonly-used mate-

rials shall be readily available in alter-

nate forms such as Braille or tape. 

Upon request, recipients shall make 

other materials available through ap-

propriate means such as Braille, tape, 

readers, large print formats, simplified 

versions, written scripts, or inter-

preters. Recipients need not provide in-

dividually prescribed devices, readers 

for personal use or study, or other de-

vices or services of a personal nature. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51342, 51343, Aug. 26, 2003] 

§ 15b.28 Private education. 
(a) A recipient that provides private 

elementary or secondary education 

may not, on the basis of handicap, ex-

clude a qualified handicapped person if 

the person can, with minor adjust-

ments, be provided an appropriate edu-

cation, as defined by § 15b.22(b)(1)(i). 

Each recipient to which this section 

applies is also subject to the provisions 

of §§ 15b.23 and 15b.26. 

(b) A recipient to which this section 

applies may not charge more for the 

provision of an appropriate education 

to handicapped persons than to non-

handicapped persons except to the ex-

tent that any additional charge is jus-

tified by a substantial increase in cost 

to the recipient. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

Subpart E—Postsecondary 
Education 

§ 15b.29 Applicability. 

Subpart E applies to public and pri-

vate postsecondary education programs 

or activities, including postsecondary 

vocational education programs and ac-

tivities, that receive Federal financial 

assistance provided by the Department 

of Agriculture after the effective date 

of this part. 

[47 FR 25470, June 11, 1982, as amended at 55 

FR 52139, Dec. 19, 1990; 68 FR 51343, Aug. 26, 

2003] 

§ 15b.30 Admissions and recruitment. 

(a) General. Qualified handicapped 

persons may not, on the basis of handi-

cap, be denied admission or be sub-

jected to discrimination in admission 

or recruitment by a recipient to which 

this subpart applies. 

(b) Admissions. In administering its 

admission policies, a recipient to which 

this subpart applies: 

(1) May not apply limitations upon 

the number or proportion of handi-

capped persons who may be admitted; 

(2) May not make use of any test or 

criterion for admission that has a dis-

proportionate, adverse effect on handi-

capped persons or any class of handi-

capped persons unless (i) the test or 

criterion, as used by the recipient, has 

been validated as a predictor of success 

in the education program or activity in 

question and (ii) alternate tests or cri-

teria that have a less disproportionate, 

adverse effect are not shown by the 

Secretary to be available. 
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(3) Shall assure itself that (i) admis-

sions tests are selected and adminis-

tered so as best to ensure that, when a 

test is administered to an applicant 

who has a handicap that impairs sen-

sory, manual, or speaking skills, the 

test results accurately reflect the ap-

plicant’s aptitude or achievement level 

or whatever other factor the test pur-

ports to measure, rather than reflect-

ing the applicant’s impaired sensory, 

manual, or speaking skills (except 

where those skills are the factors that 

the test purports to measure); (ii) ad-

missions tests that are designed for 

persons with impaired sensory, man-

ual, or speaking skills are offered as 

often and in as timely a manner as are 

other admissions tests; and (iii) admis-

sions tests are administered in facili-

ties that, on the whole, are accessible 

to handicapped persons; and 

(4) Except as provided in paragraph 

(c) of this section, may not make 

preadmission inquiry as to whether an 

applicant for admission is a handi-

capped person but, after admission, 

may take inquiries on a confidential 

basis as to handicaps that may require 

accommodation. 

(c) Preadmission inquiry exception. 
When a recipient is taking remedial ac-

tion to correct the effects of past dis-

crimination pursuant to § 15b.8(a) or 

when a recipient is taking voluntary 

action to overcome the effects of condi-

tions that resulted in limited partici-

pation in its federally assisted program 

or activity pursuant to § 15b.8(b), the 

recipient may invite applicants for ad-

missions to indicate whether and to 

what extent they are handicapped: Pro-
vided, That (1) the recipient states 

clearly on any written questionnaire 

used for this purpose or makes clear 

orally if no written questionnaire is 

used that the information requested is 

intended for use solely in connection 

with its remedial action obligations or 

its voluntary action efforts; and (2) the 

recipient states clearly that the infor-

mation is being requested on a vol-

untary basis, that it will be kept con-

fidential, that refusal to provide it will 

not subject the applicant to any ad-

verse treatment, and that it will be 

used only in accordance with this part. 

(d) Validity studies. For the purpose of 

paragraph (b)(2) of this section, a re-

cipient may base prediction equations 
on first year grades, but shall conduct 
periodic validity studies against the 
criterion of overall success in the edu-
cation program or activity in question 
in order to monitor the general valid-
ity of the test scores. 

§ 15b.31 Treatment of students. 
(a) General. No qualified handicapped 

student shall, on the basis of handicap, 
be excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
academic, research, occupational train-
ing, housing, health, insurance, coun-
seling, financial aid, physical edu-
cation, athletics, recreation, transpor-
tation, other extracurricular, other 
postsecondary education aid, benefits, 
or services to which this subpart ap-
plies. 

(b) A recipient to which this subpart 
applies that considers participation by 
students in education programs or ac-
tivities not operated wholly by the re-
cipient as part of, or equivalent to, an 
education program or activity operated 
by the recipient shall assure itself that 
the other education program or activ-
ity, as a whole, provides an equal op-
portunity for the participation of 
qualified handicapped persons. 

(c) A recipient to which this subpart 
applies may not, on the basis of handi-
cap, exclude any qualified handicapped 
student from any course, course of 
study, or other part of its education 
program or activity. 

(d) A recipient to which this subpart 
applies shall operate its programs or 

activities in the most integrated set-

ting appropriate. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.32 Academic adjustments. 
(a) Academic requirements. A recipient 

to which this subpart applies shall 

make such modifications to its aca-

demic requirements as are necessary to 

ensure that such requirements do not 

discriminate or have the effect of dis-

criminating on the basis of handicap, 

against a qualified handicapped appli-

cant or student. Academic require-

ments that the recipient can dem-

onstrate are essential to the instruc-

tion being pursued by such student or 

VerDate Sep<11>2014 11:19 Feb 14, 2018 Jkt 244012 PO 00000 Frm 00495 Fmt 8010 Sfmt 8010 Y:\SGML\244012.XXX 244012js
ta

llw
or

th
 o

n 
D

S
K

B
B

Y
8H

B
2P

R
O

D
 w

ith
 C

F
R



486 

7 CFR Subtitle A (1–1–18 Edition) § 15b.33 

to any directly related licensing re-

quirement will not be regarded as dis-

criminatory within the meaning of this 

section. Modifications may include 

changes in the length of time per-

mitted for the completion of degree re-

quirements, substitution of specific 

courses required for the completion of 

degree requirements, and adaptation of 

the manner in which specific courses 

are conducted. 

(b) Other rules. A recipient to which 

this subpart applies may not impose 

upon handicapped students other rules, 

such as the prohibition of tape record-

ers in classrooms or of dog guides in 

campus buildings, that have the effect 

of limiting the participation of handi-

capped students in the recipient’s edu-

cation program or activity. 

(c) Course examinations. In its course 

examinations or other procedures for 

evaluating students’ academic achieve-

ment, a recipient to which this subpart 

applies shall provide such methods for 

evaluating the achievement of students 

who have a handicap that impairs sen-

sory, manual, or speaking skills as will 

best ensure that the results of the eval-

uation represent the students’ achieve-

ments in the course, rather than re-

flecting the students’ impaired sen-

sory, manual, or speaking skills (ex-

cept where such skills are the factors 

that the test purports to measure). 

(d) Auxiliary aids. (1) A recipient to 

which this subpart applies shall take 

such steps as are necessary to ensure 

that no handicapped student is denied 

the benefits of, excluded from partici-

pation in, or otherwise subjected to 

discrimination because of the absence 

of educational auxiliary aids for stu-

dents with impaired sensory, manual, 

or speaking skills. 

(2) Auxiliary aids may include taped 

texts, interpreters or other effective 

methods of making orally delivered 

materials available to students with 

hearing impairments, readers in librar-

ies for students with visual impair-

ments, classroom equipment adapted 

for use by students with manual im-

pairments, and other similar services 

and actions. Recipients need not pro-

vide attendants, individually pre-

scribed devices, readers for personal 

use or study, or other devices or serv-

ices of a personal nature. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.33 Housing. 

(a) Housing provided by the recipient. A 

recipient that provides housing to its 

nonhandicapped students shall provide 

comparable, convenient, and accessible 

housing to handicapped students at the 

same cost as to others. At the end of 

the transition period provided for in 

subpart C, such housing shall be avail-

able in sufficient quantity and variety 

so that the scope of handicapped stu-

dents’ choice of living accommodations 

is, as a whole, comparable to that of 

nonhandicapped students. 

(b) Other housing. A recipient that as-

sists any agency, organization, or per-

son in making housing available to any 

of its students shall take such action 

as may be necessary to assure itself 

that such housing is, as a whole, made 

available in a manner that does not re-

sult in discrimination on the basis of 

handicap. 

§ 15b.34 Financial and employment as-
sistance to students. 

(a) Provision of financial assistance. (1) 

In providing financial assistance to 

qualified handicapped persons, a recipi-

ent to which this subpart applies may 

not, (i) on the basis of handicap, pro-

vide less assistance than is provided to 

nonhandicapped persons, limit eligi-

bility for assistance, or otherwise dis-

criminate or (ii) assist any entity or 

person that provides assistance to any 

of the recipient’s students in a manner 

that discriminates against qualified 

handicapped persons on the basis of 

handicap. 

(2) A recipient may administer or as-

sist in the administration of scholar-

ships, fellowships, or other forms of fi-

nancial assistance established under 

wills, trusts, bequests, or similar legal 

instruments that require awards to be 

made on the basis of factors that 

discrimate or have the effect of dis-

criminating on the basis of handicap 

only if the overall effect of the award 

of scholarships, fellowships, and other 

forms of financial assistance is not dis-

criminatory on the basis of handicap. 
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(b) Assistance in making available out-
side employment. A recipient that as-

sists any agency, organization, or per-

son in providing employment opportu-

nities to any of its students shall as-

sure itself that such employment op-

portunities, as a whole, are made avail-

able in a manner that would not vio-

late subpart B if they were provided by 

the recipient. 

(c) Employment of students by recipi-
ents. A recipient that employs any of 

its students may not do so in a manner 

that violates subpart B. 

§ 15b.35 Nonacademic services. 

(a) Physical education and athletics. (1) 

In providing physical education courses 

and athletics and similar aid, benefits, 

or services to any of its students, a re-

cipient to which this subpart applies 

may not discriminate on the basis of 

handicap. A recipient that offers phys-

ical education courses or that operates 

or sponsors intercollegiate, club, or in-

tramural athletics shall provide to 

qualified handicapped students an 

equal opportunity for participation in 

these activities. 

(2) A recipient may offer to handi-

capped students physical education and 

athletic activities that are separate or 

different only if separation or differen-

tiation is consistent with the require-

ments of § 15b.31(d) and only of no 

qualified handicapped student is denied 

the opportunity to compete for teams 

or to participate in courses that are 

not separate or different. 

(b) Counseling and placement services. 
A recipient to which this subpart ap-

plies that provides personal, academic, 

or vocational counseling, guidance, or 

placement services to its students shall 

provide these services without dis-

crimination on the basis of handicap. 

The recipient shall ensure that quali-

fied handicapped students are not 

counseled toward more restrictive ca-

reer objectives than are nonhandcapped 

students with similar interests and 

abilities. This requirement does not 

preclude a recipient from providing 

factual information about licensing 

and certification requirements that 

may present obstacles to handicapped 

persons in their pursuit of particular 

careers. 

(c) Social organizations. A recipient 

that provides significant assistance to 

fraternities, sororities, or similar orga-

nizations shall assure itself that the 

membership practices of such organiza-

tions do not permit discrimination oth-

erwise prohibited by this subpart. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

Subpart F—Other Aid, Benefits, or 
Services 

§ 15b.36 Applicability. 

Subpart F applies to aid, benefits, or 

services, other than those covered by 

subparts D and E, that receive Federal 

financial assistance provided by the 

Department of Agriculture after the ef-

fective date of this part. 

[47 FR 25470, June 11, 1982, as amended at 55 

FR 52139, Dec. 19, 1990; 68 FR 51343, Aug. 26, 

2003] 

§ 15b.37 Auxiliary aids. 

(a) A recipient to which this subpart 

applies that employs fifteen or more 

persons shall provide appropriate auxil-

iary aids to persons with impaired sen-

sory, manual, or speaking skills, where 

necessary to afford such persons an 

equal opportunity to benefit from the 

service in question. 

(b) The Secretary may require recipi-

ents with fewer than fifteen employees 

to provide auxiliary aids where the pro-

vision of aids would not significantly 

impair the ability of the recipient to 

provide its benefits or services. 

(c) For the purpose of this section, 

auxiliary aids may include Brailled and 

taped material, interpreters, and other 

aids for persons with impaired hearing 

or vision. 

§ 15b.38 Health care facilities. 

(a) Communications. A recipient that 

provides notice concerning benefits or 

services or written material con-

cerning waivers of rights or consent to 

treatment shall take such steps as are 

necessary to ensure that qualified 

handicapped persons, including those 

with impaired sensory or speaking 

skills, are not denied effective notice 

because of their handicap. 
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(b) Emergency treatment for the hearing 

impaired. A recipient hospital that pro-

vides health services or benefits shall 

establish a procedure for effective com-

munication with persons with impaired 

hearing for the purpose of providing 

emergency health care. 

(c) Drug and alcohol addicts. A recipi-

ent to which this subpart applies that 

operates a general hospital or out-

patient facility may not discriminate 

in admission or treatment against a 

drug or alcohol abuser or alcoholic who 

is suffering from a medical condition, 

because of the person’s drug or alcohol 

abuse or alcoholism. 

§ 15b.39 Education of institutionalized 
persons. 

A recipient to which this subpart ap-

plies that operates or supervises a pro-

gram or activity that provides aid, ben-

efits, or services for persons who are 

institutionalized because of handicap 

shall ensure that each qualified handi-

capped person, as defined in 

§ 15b.3(n)(2), in its program or activity 

is provided an appropriate education, 

as defined in § 15b.22(b). Nothing in this 

section shall be interpreted as altering 

in any way the obligations of recipi-

ents under subpart D. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.40 Food services. 

(a) Recipients which provide food 

services shall serve special meals, at no 

extra charge, to persons whose handi-

cap restricts their diet. Recipients may 

require handicapped persons to provide 

medical certification that special 

meals are needed because of their 

handicap. 

(b) Where existing food service facili-

ties are not completely accessible and 

usable, recipients may provide aides or 

use other equally effective methods to 

serve food to handicapped persons. Re-

cipients shall provide all food services 

in the most integrated setting appro-

priate to the needs of handicapped per-

sons. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

§ 15b.41 Multi-family rental housing. 
(a) General. No qualified handicapped 

person shall, on the basis of handicap, 
be excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination in multi- 
family rental housing. 

(b) New construction. (1) Recipients re-
ceiving assistance from the Depart-
ment for multi-family rental housing 
projects constructed after the effective 
date of this part shall construct at 
least five percent of the units in the 
project or one unit, whichever is great-
er, to be accessible to or adaptable for 
physically handicapped persons. The 
requirement that five percent of the 
units in the project or at least one 
unit, whichever is greater, be acces-
sible or adaptable may be modified if a 
recipient shows, through a market sur-
vey approved by the Department, that 
a different percentage of accessible or 
adaptable units is appropriate for a 
particular project and its service area. 

(i) The variety of units accessible to 
or adaptable for physically handi-
capped persons shall be comparable to 
the variety of units available in the 
project as a whole. 

(ii) No extra charge may be made for 

use of accessible or adaptable units. 
(iii) A recipient that operates multi- 

family rental housing projects on more 

than one site may not locate all acces-

sible or adaptable units at one site un-

less only one accessible or adaptable 

unit is required. 
(2) Standards for accessibility are 

contained in subpart C and in appro-

priate regulations. 
(c) Existing facilities. Recipients re-

ceiving assistance from the Depart-

ment for multi-family rental housing 

projects constructed prior to the effec-

tive date of this part shall assure that 

their facilities comply with the acces-

sibility requirements established in 

§ 15b.18 if a qualified handicapped per-

son applies for admission. Necessary 

physical alterations made pursuant to 

such requirements shall be completed 

within a reasonable amount of time 

after the unit becomes available for oc-

cupancy by the qualified handicapped 

person. Subject to the availability of 

funds and fulfillment by the recipient 

of all program eligibility requirements, 

the Department may assist recipients 
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to comply with accessibility require-
ments through methods such as (1) con-
sideration of subsequent loan applica-
tions for purposes of making existing 

facilities accessible or for the construc-

tion of additional units which are ac-

cessible and (2) consideration of ap-

proval to commit project reserve ac-

count funds for minor modifications in 

order to make existing facilities acces-

sible. 

[47 FR 25470, June 11, 1982, as amended at 68 

FR 51343, Aug. 26, 2003] 

Subpart G—Procedures 

§ 15b.42 Procedures. 

The procedural provisions applicable 

to title VI of the Civil Rights Act of 

1964 apply to this part. These proce-

dures are found in 7 CFR 15.5–15.11 and 

15.60–15.143. 

APPENDIX A TO PART 15b—LIST OF FEDERAL FINANCIAL ASSISTANCE FROM USDA 

The types of Federal financial assistance administered by the U.S. Department of Agri-

culture include but are not limited to the following: 

Type of Federal Financial Assistance Authority 

Administered by the Agricultural Cooperative Service 

1. Technical assistance for agricultural co-
operatives.

Cooperative Marketing Act of 1926, 7 U.S.C., Secs. 451–457. 

Administered by the Agricultural Marketing Service 

2. Federal-State marketing improvement pro-
gram.

Sec. 204(b) of the Agricultural Marketing Act of 1946, 7 U.S.C. 1623(b). 

3. Market news service ...................................... Sec. 203(g) of the Agricultural Marketing Act of 1946, 7 U.S.C. 1622(g); the 
Cotton Statistics and Estimates Act, as amended, 7 U.S.C. 471–476; the To-
bacco Statistics Act, as amended, 7 U.S.C. 501–508; the Tobacco Inspec-
tion Act, 7 U.S.C. 511–511(q); the Naval Stores Act, 7 U.S.C. 91–99; the 
Turpentine and Rosin Statistics Act, 7 U.S.C. 2248; the United States Cotton 
Futures Act, 7 U.S.C. 15b; and the Peanut Statistics Act as amended, 7 
U.S.C. 951–957. 

Administered by the Agricultural Research Service 

4. Agriculture research grants ........................... Secs. 1 and 10 of the Act of June 29, 1935, as amended, 7 U.S.C. 427 and 
427i; and 202–208 of the Agricultural Marketing Act of 1946, as amended, 7 
U.S.C. 1621–1627. 

Administered by the Agricultural Stabilization Conservation Service 

5. Price support programs operating through 
producer associations, cooperatives, and 
other recipients in which the recipient is re-
quired to furnish specified benefits to pro-
ducers (e.g., tobacco, peanuts, sugar, cotton, 
rice, honey and soybeans price support pro-
grams).

Agricultural Act of 1949, as amended; 7 U.S.C. 1421–1447. 

6. Disaster feed donation programs .................. Section 407 of the Agricultural Act of 1949, as amended, 7 U.S.C. 1427. 

Administered by the Cooperative State Research Service 

7. Payments under the Hatch Act ..................... Hatch Act of 1887, as amended, 7 U.S.C. 361a–361i. 
8. McIntire-Stennis cooperative forestry re-

search.
Act of October 10, 1962, as amended, 16 U.S.C. 582a–582a–7. 

9. Payments to 1890 colleges and Tuskegee 
Institute for research.

Sec. 1445 of the Food and Agriculture Act of 1977, as amended, 7 U.S.C. 
3222. 

10. Native latex research ................................... Native Latex Commercialization and Economic Development Act of 1978, 7 
U.S.C. 178 et seq. 

11. Alcohol Fuels research ................................ Sec. 1419 of the Food and Agriculture Act of 1977, as amended, 7 U.S.C. 
3154. 

12. Animal Health Research .............................. Sec. 1433 of the Food and Agriculture Act of 1977, as amended, 7 U.S.C. 
3195. 

13. Competitive research grants ........................ Sec. 2(b) of the Act of August 4, 1965, as amended, 7 U.S.C. 450i(b). 
14. Experiment station research facilities .......... Act of July 22, 1963, as amended, 7 U.S.C. 390–390j. 
15. Special research grants ............................... Sec. 2(c) of the Act of August 4, 1965, as amended, 7 U.S.C. 450i(c). 
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Type of Federal Financial Assistance Authority 

16. Rural development research ....................... Title V of the Rural Development Act of 1972, as amended, 7 U.S.C. 2661 et. 
seq. 

Administered by Extension Service 

17. Cooperative extension work ........................ Smith-Lever Act, as amended, 7 U.S.C. 341–349; District of Columbia Public 
Postsecondary Education Reorganization Act, D.C. Code Secs. 31–1719; 
Rural Development Act of 1972, as amended, 7 U.S.C. 2661 et. seq.; Sec. 
1444 of the Food and Agriculture Act of 1977, 7 U.S.C. 3221. 

Administered by Farmers Home Administration 

18. Farm ownership loans to install or improve 
recreational facilities or other nonfarm enter-
prises.

Sec. 303 of the Consolidated Farm and Rural Development Act, as amended, 
7 U.S.C. 1923. 

19. Operating loans to install or improve rec-
reational facilities or other nonfarm enter-
prises.

Sec. 312 of the Consolidated Farm and Rural Development Act, as amended, 
7 U.S.C. 1942. 

20. Soil and water conservation, (including pol-
lution abatement facilities), and recreational 
facilities.

Sec. 304 of the Consolidated Farm and Rural Development Act, as amended, 
7 U.S.C. 1924. 

21. Financial and other assistance to land-
owners, operators, or occupiers to carry out 
land uses and conservation.

Sec. 203 of the Appalachian Regional Development Act of 1965, as amended, 
40 U.S.C. App. 203. 

22. Rural renewal, resource, conservation de-
velopment, land conservation and utilization.

Secs. 31–35 of the Bankhead-Jones Farm Tenant Act, as amended, 7 U.S.C. 
1010–1035. 

23. Watershed protection and flood prevention 
program.

Watershed Protection and Flood Prevention Act, as amended, 16 U.S.C. 
1001–1008. 

24. Resource conservation and development 
loans.

Sec. 32(e) of the Bankhead-Jones Farm Tenant Act, as amended, 7 U.S.C. 
1011(e). 

25. Farm labor housing loans ............................ Sec. 514 of the Housing Act of 1949, 42 U.S.C. 1484. 
26. Farm labor housing grants .......................... Sec. 516 of the Housing Act of 1949, as amended, 42 U.S.C. 1486. 
27. Rural rental housing for the elderly and 

families of low and moderate income persons.
Sec. 515 of the Housing Act of 1949, as amended, 42 U.S.C. 1485. 

28. Rural cooperative housing ........................... Sec. 515 of the Housing Act of 1949, as amended, 42 U.S.C. 1485. 
29. Rural housing site loans .............................. Sec. 524 of the Housing Act of 1949, as amended, 42 U.S.C. 1490d. 
30. Technical and supervisory assistance 

grants.
Sec. 525 of the Housing Act of 1949, as amended, 42 U.S.C. 1490e. 

31. Technical assistance grants ........................ Sec. 523 of the Housing Act of 1949, as amended, 42 U.S.C. 1490c. 
32. Rural housing self-help site loans ............... Sec. 523 of the Housing Act of 1949, as amended, 42 U.S.C. 1490c. 
33. Mutual self-help housing .............................. Sec. 523 of the Housing Act of 1949, as amended, 42 U.S.C. 1490c. 
34. Water and waste facility loans and grants 

and community facility loans and grants.
Sec. 306 of the Consolidated Farm and Rural Development Act, as amended, 

7 U.S.C. 1926. 
35. Rural and industrial loan program ............... Sec. 310(a) of the Consolidated Farm and Rural Development Act, as amend-

ed, 7 U.S.C. 1932(a). 
36. Private business enterprise grants .............. Sec. 310(c) of the Consolidated Farm and Rural Development Act, as amend-

ed, 7 U.S.C. 1932(c). 
37. Area development assistance planning 

grant program.
Sec. 306(a)(11) of the Consolidated Farm and Rural Development Act, as 

amended, 7 U.S.C. 1926(a)(11). 
38. Energy impacted area development assist-

ance program.
Sec. 601 of the Power Plant and Industrial Fuel Use Act of 1978, 42 U.S.C. 

8401. 

Administered by the Federal Grain Inspection Service 

39. Inspection administration and supervision .. U.S. Grain Standards Act, as amended, 7 U.S.C. 71–87; and, Sec. 203(h) of 
the Agricultural Marketing Act of 1946, 7 U.S.C. 1621–1630. 

Administered by the Food and Nutrition Service 

40. Food stamp program ................................... Food Stamp Act of 1964, as amended, 7 U.S.C. 2011–2027. 
41. Special supplemental food program for 

women, infants, and children (WIC).
Sec. 17 of the Child Nutrition Act of 1966, as amended, 42 U.S.C. 1786. 

42. Commodity supplemental food program ..... Sec. 32 of the Act of August 24, 1935, as amended, 7 U.S.C. 612c; Sec. 416 
of the Agricultural Act of 1949, as amended, 7 U.S.C. 1431. 

43. Food distribution program ............................ Sec. 416 of the Agricultural Act of 1949, as amended, 7 U.S.C. 1431; Sec. 32 
of the Act of August 24, 1935, as amended, 7 U.S.C. 612c; Secs. 6, 13 and 
17 of the National School Lunch Act, as amended, 42 U.S.C. 1755, 1761, 
1766; Sec. 8 of the Child Nutrition Act of 1966, 42 U.S.C. 1777; Sec. 709 of 
the Food and Agriculture Act of 1965, as amended, 7 U.S.C. 1446a–1. 

44. National school lunch program .................... National School Lunch Act, as amended, 42 U.S.C. 1751–1769a. 
45. School breakfast program ........................... Sec. 4 of the Child Nutrition Act of 1966, as amended, 42 U.S.C. 1773. 
46. Special milk program ................................... Sec. 3 of the Child Nutrition Act of 1966, as amended, 42 U.S.C. 1772. 
47. Food service equipment assistance ............ Sec. 5 of the Child Nutrition Act of 1966, as amended, 42 U.S.C. 1774; Sec. 5 

of the National School Lunch Act, as amended, 42 U.S.C. 1754. 
48. Summer food service program .................... Sec. 13 of the National School Lunch Act, as amended, 42 U.S.C. 1761. 
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Type of Federal Financial Assistance Authority 

49. Child care food program .............................. Sec. 17 of the National School Lunch Act, as amended, 42 U.S.C. 1766. 
50. Nutrition education and training program .... Secs. 18 and 19 of the Child Nutrition Act of 1966, 42 U.S.C. 1787, 1788. 

Administered by the Food Safety and Inspection Service 

51. Payments to States for the inspection of 
egg handlers to insure that they are properly 
disposing of restricted eggs.

Egg Products Inspection Act, 21 U.S.C. 1031–1056. 

52. Financial and technical assistance to States 
for meat inspection activities.

Federal Meat Inspection Act, as amended, 21 U.S.C. 601–695. 

53. Financial and technical assistance to States 
for poultry inspection activities.

Poultry Products Inspection Act, as amended, 21 U.S.C. 451–470. 

54. Financial and technical assistance to States 
for meat and poultry inspection activities.

Talmadge-Aiken Act, 7 U.S.C. 450. 

Administered by the Forest Service 

55. Permits for use of National Forests and Na-
tional Grasslands by other than individuals at 
a nominal or no charge.

Act of June 4, 1897, as amended, 16 U.S.C. 551; Sec. 501 of the Federal 
Land Policy Management Act of 1976, 43 U.S.C. 1761; Term Permit Act of 
March 4, 1915; as amended, 16 U.S.C. 497; Secs. 3 and 4 of the American 
Antiquities Act of June 8, 1906, 16 U.S.C. 432; Sec. 32 of the Bankhead- 
Jones Farm Tenant Act, as amended, 7 U.S.C. 1011. 

56. Permit for land use of Government-owned 
improvements by other than individuals at a 
nominal charge.

Sec. 7 of the Granger-Thye Act of April 24, 1950, 16 U.S.C. 580d. 

57. Permits for disposal of common varieties of 
mineral materials from lands under the For-
est Service jurisdiction for use by other than 
individuals at a nominal or no charge.

Secs. 1–4 of the Act of July 31, 1947, as amended, 30 U.S.C. 601–603, 611. 

58. Easements for use of National Forests and 
Grasslands by other than individuals at a 
nominal or no charge.

Sec. 32 of the Bankhead-Jones Farm Tenant Act, as amended, 7 U.S.C. 1011; 
Sec. 501 of the Federal Land Policy and Management Act of 1976, 43 
U.S.C. 1761. 

59. Easements for road rights-of-way over 
lands administered by the Forest Service.

Sec. 2 of the Act of October 13, 1964, 16 U.S.C. 533. 

60. Road rights-of-way ....................................... Federal Highway Act of 1958, 23 U.S.C. 107, 317. 
61. Rights-of-ways for wagon roads or railroads Sec. 501 of the Act of March 3, 1899, 16 U.S.C. 525. 
62. Timber granted free or at nominal cost to 

any group.
Sec. 1 of the Act of June 4, 1897, as amended, 16 U.S.C. 551; Sec. 32 of the 

Bankhead-Jones Farm Tenant Act, as amended, 7 U.S.C. 1011. 
63. Transfer for fire-lookout towers, improve-

ments and land to States political subdivi-
sions.

Sec. 5 of the Act of June 20, 1958, 16 U.S.C. 565b. 

64. Payment of 25 percent of National Forest 
receipts to States for schools and roads.

Act of May 23, 1908, as amended, 16 U.S.C. 500. 

65. Payment to Minnesota from National Forest 
receipts of a sum based on a formula.

Sec. 5 of the Act of June 22, 1948, as amended, 16 U.S.C. 577g, 577g–1. 

66. Payment of 25 percent of net revenues 
from Title III, Bankhead-Jones Farm Tenant 
Act lands to counties for schools and road 
purposes.

Sec. 33 of the Bankhead-Jones Farm Tenant Act, as amended, 7 U.S.C. 1012. 

67. Cooperative action to protect, develop, 
manage, and utilize forest resources on 
State and private lands.

Cooperative Forestry Assistance Act of 1978, 16 U.S.C. 2101–2111. 

68. Advance of funds for cooperative research Sec. 20 of the Granger-Thye Act of April 24, 1950, 16 U.S.C. 581i–1. 
69. Grants for support of scientific research ..... Act of September 6, 1958, 42 U.S.C. 1891–1893. 
70. Research cooperation .................................. Forest and Rangeland Renewable Resources Research Planning Act of 1974, 

as amended, 16 U.S.C. 1600–1614. 
71. Youth conservation corps State grant pro-

gram.
Act of August 13, 1970, as amended, 16 U.S.C. 1701–1706. 

72. Young adult conservation corps State grant 
program.

Secs. 801–809 of the Comprehensive Employment and Training Act, as 
amended, 29 U.S.C. 991–999. 

73. Grants to Maine, Vermont, and New Hamp-
shire for the purpose of assisting economi-
cally disadvantaged citizens over 55 years of 
age.

Older Americans Act of 1965, as amended, 42 U.S.C. 3001–3057g. 

74. Senior community service employment pro-
gram (SCSEP).

Sec. 902(b)(2) of Title IX of the Older Americans Amendments of 1975, 42 
U.S.C. 

Administered by the Rural Electrification Administration 

75. Rural electrification and rural telephone 
programs.

Rural Electrification Act of 1963, as amended, 7 U.S.C. 901–950b. 

76. CATV, community facilities program ........... Secs. 306 and 310B of the Consolidated Farm and Rural Development Act of 
1979, 7 U.S.C. 1926, 1932. 
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Type of Federal Financial Assistance Authority 

Administered by Science and Education Program Staff 

77. Higher education .......................................... Sec. 22 of the Act of June 29, 1935, as amended, 7 U.S.C. 329; Sec. 1417 of 
the Food and Agriculture Act of 1977, 7 U.S.C. 3152. 

Administered by the Soil Conservation Service 

78. Soil and water conservation ........................ Secs. 1–6 and 17 of the Soil Conservation and Domestic Allotment Act, as 
amended, 16 U.S.C. 590a–590f, 590q. 

79. Plant materials for conservation .................. Secs. 1–6 and 17 of the Soil Conservation and Domestic Allotment Act, as 
amended, 16 U.S.C. 590a–590f, 590q. 

80. Resource, conservation and development .. Secs. 31 and 32 of the Bankhead-Jones Farm Tenant Act, as amended, 7 
U.S.C. 1010, 1111; Secs. 1–6 and 17 of the Soil Conservation and Domestic 
Allotment Act, as amended, 16 U.S.C. 590a–590f, 590q. 

81. Watershed protection and flood prevention Watershed Protection and Flood Prevention Act, as amended, 16 U.S.C. 
1001–1008. 

82. Great plains conservation ............................ Secs. 1–6 and 17 of the Soil Conservation and Domestic Allotment Act, as 
amended, 16 U.S.C. 590a–590f, 590q. 

83. Soil survey ................................................... Secs. 1–6 and 17 of the Soil Conservation and Domestic Allotment Act, as 
amended, 16 U.S.C. 590a–590f, 590q. 

84. River basin surveys and investigations ....... Sec. 6 of the Watershed Protection and Flood Prevention Act, 16 U.S.C. 1006. 
85. Snow survey and water supply forecasting Secs. 1–6 and 17 of the Soil Conservation and Domestic Allotment Act, as 

amended, 16 U.S.C. 590a–590f, 590q. 
86. Land inventory and monitoring .................... Secs. 1–6 and 17 of the Soil Conservation and Domestic Allotment Act, as 

amended, 16 U.S.C. 590a–590f, 590q; Sec. 302 of the Rural Development 
Act of 1972, 7 U.S.C. 1010a. 

87. Resource appraisal and program develop-
ment.

Soil and Water Resources Conservation Act of 1977, 16 U.S.C. 2001–2009. 

88. Rural clean water program .......................... Clean Water Act, 33 U.S.C. 1251–1376. 
89. Rural abandoned mine program .................. Secs. 406–413 of the Surface Mining Control and Reclamation Act of 1977, 30 

U.S.C. 1236–1243. 
90. Emergency watershed protection ................ Sec. 7 of the Act of June 28, 1938, as amended, 33 U.S.C. 701b–1; Sec. 403, 

Agriculture Credit Act of 1978, 16 U.S.C. 2203. 
91. Eleven authorized watershed projects ........ Sec. 13 of the Act of December 22, 1944, 58 Stat. 905. 

Administered by the Office of Transportation 

92. Transportation services ............................... Sec. 201 of the Agricultural Adjustment Act of 1938, 7 U.S.C. 1291; Sec. 
203(j) of the Agricultural Marketing Act of 1946, as amended, 7 U.S.C. 
1622(l); Sec. 104 of the Agricultural Trade Development and Assistance Act 
of 1954, as amended, 7 U.S.C. 1704. 

[47 FR 25470, June 11, 1982, as amended at 68 FR 51342, Aug. 26, 2003] 

PART 15c—NONDISCRIMINATION 
ON THE BASIS OF AGE IN PRO-
GRAMS OR ACTIVITIES RECEIV-
ING FEDERAL FINANCIAL ASSIST-
ANCE FROM THE UNITED STATES 
DEPARTMENT OF AGRICULTURE 

Sec. 

15c.1 Purpose. 

15c.2 Definitions. 

15c.3 Discrimination prohibited. 

15c.4 Assurance and notice requirements. 

15c.5 Information requirements. 

15c.6 Compliance. 

15c.7 Complaints. 

15c.8 Prohibition against intimidation and 

retaliation. 

15c.9 Enforcement. 

15c.10 Exhaustion of administrative rem-

edies. 

APPENDIX A TO 7 CFR PART 15C—AGE DISTINC-

TIONS IN FEDERAL STATUTES OR REGULA-

TIONS AFFECTING FINANCIAL ASSISTANCE 

ADMINISTERED BY THE UNITED STATES DE-

PARTMENT OF AGRICULTURE 

AUTHORITY: 5 U.S.C. 301; 42 U.S.C. 6101 et 

seq. 

SOURCE: 79 FR 73192, Dec. 10, 2014, unless 

otherwise noted. 

§ 15c.1 Purpose. 

The purpose of this part is to estab-

lish the nondiscrimination policy of 

the USDA on the basis of age in pro-

grams and activities funded in whole or 

in part by USDA, in compliance with 

the Age Discrimination Act of 1975, as 

amended (Age Act), and the require-

ments set by the HHS in its Govern-

ment-wide regulation at 45 CFR part 

90. 
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(d) Federal inspection means inspection of 

food products by FSIS, AMS or USDC. 

4. Food processors or manufacturers may 

use the CN label statement and CN logo as 

defined in paragraph 3 (b) and (c) under the 

following terms and conditions: 

(a) The CN label must be reviewed and ap-

proved at the national level by the Food and 

Nutrition Service and appropriate USDA or 

USDC Federal agency responsible for the in-

spection of the product. 

(b) The CN labeled product must be pro-

duced under Federal inspection by USDA or 

USDC. The Federal inspection must be per-

formed in accordance with an approved par-

tial or total quality control program or 

standards established by the appropriate 

Federal inspection service. 

(c) The CN label statement must be printed 

as an integral part of the product label along 

with the product name, ingredient listing, 

the inspection shield or mark for the appro-

priate inspection program, the establish-

ment number where appropriate, and the 

manufacturer’s or distributor’s name and ad-

dress. 

(1) The inspection marking for CN labeled 

non-meat, non-poultry, and non-seafood 

products with the exception of juice drinks 

and juice drink products is established as fol-

lows: 

(d) Yields for determining the product’s 

contribution toward meal pattern require-

ments must be calculated using the Food 

Buying Guide for Child Nutrition Programs 

(Program Aid Number 1331). 

5. In the event a company uses the CN logo 

and CN label statement inappropriately, the 

company will be directed to discontinue the 

use of the logo and statement and the matter 

will be referred to the appropriate agency for 

action to be taken against the company. 

6. Products that bear a CN label statement 

as set forth in paragraph 3(c) carry a war-

ranty. This means that if a food service au-

thority participating in the child nutrition 

programs purchases a CN labeled product 

and uses it in accordance with the manufac-

turer’s directions, the school or institution 

will not have an audit claim filed against it 

for the CN labeled product for noncompli-

ance with the meal pattern requirements of 

7 CFR 210.10 or 210.10a, whichever is applica-

ble, 220.8, 225.21, and 226.20. If a State or Fed-

eral auditor finds that a product that is CN 

labeled does not actually meet the meal pat-

tern requirements claimed on the label, the 

auditor will report this finding to FNS. FNS 

will prepare a report of the findings and send 

it to the appropriate divisions of FSIS and 

AMS of the USDA, National Marine Fish-

eries Services of the USDC, Food and Drug 

Administration, or the Department of Jus-

tice for action against the company. 

Any or all of the following courses of ac-

tion may be taken: 

(a) The company’s CN label may be re-

voked for a specific period of time; 

(b) The appropriate agency may pursue a 

misbranding or mislabeling action against 

the company producing the product; 

(c) The company’s name will be circulated 

to regional FNS offices; 

(d) FNS will require the food service pro-

gram involved to notify the State agency of 

the labeling violation. 

7. FNS is authorized to issue operational 

policies, procedures, and instructions for the 

CN Labeling Program. 

To apply for a CN label and to obtain addi-

tional information on CN label application 

procedures write to: CN Labels, U.S. Depart-

ment of Agriculture, Food and Nutrition 

Service, Nutrition and Technical Services 

Division, 3101 Park Center Drive, Alexandria, 

Virginia 22302. 

(National School Lunch Act, secs. 9, 13, 17; 42 

U.S.C. 1758, 1761, 1766; 7 CFR 210.10, 220.8, 

225.21, 226.20) 

[49 FR 18457, May 1, 1984; 49 FR 45109, Nov. 15, 

1984; 60 FR 31222, June 13, 1995; 65 FR 26923, 

May 9, 2000] 

PART 225—SUMMER FOOD SERVICE 
PROGRAM 

Subpart A—General 

Sec. 

225.1 General purpose and scope. 

225.2 Definitions. 

225.3 Administration. 
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Subpart B—State Agency Provisions 

225.4 Program management and administra-

tion plan. 
225.5 Payments to State agencies and use of 

Program funds. 
225.6 State agency responsibilities. 
225.7 Program monitoring and assistance. 
225.8 Records and reports. 
225.9 Program assistance to sponsors. 
225.10 Audits and management evaluations. 
225.11 Corrective action procedures. 
225.12 Claims against sponsors. 
225.13 Appeal procedures. 

Subpart C—Sponsor and Site Provisions 

225.14 Requirements for sponsor participa-

tion. 

225.15 Management responsibilities of spon-

sors. 

225.16 Meal service requirements. 

Subpart D—General Administrative 
Provisions 

225.17 Procurement standards. 

225.18 Miscellaneous administrative provi-

sions. 

225.19 Regional office addresses. 

225.20 Information collection/record-

keeping—OMB assigned control numbers. 

APPENDIX A TO PART 225—ALTERNATE FOODS 

FOR MEALS 

APPENDIX B TO PART 225 [RESERVED] 

APPENDIX C TO PART 225—CHILD NUTRITION 

(CN) LABELING PROGRAM 

AUTHORITY: Secs. 9, 13 and 14, Richard B. 

Russell National School Lunch Act, as 

amended (42 U.S.C. 1758, 1761 and 1762a). 

SOURCE: 54 FR 18208, Apr. 27, 1989, unless 

otherwise noted. 

Subpart A—General 
§ 225.1 General purpose and scope. 

This part establishes the regulations 

under which the Secretary will admin-

ister a Summer Food Service Program. 

Section 13 of the Act authorizes the 

Secretary to assist States through 

grants-in-aid to conduct nonprofit food 

service programs for children during 

the summer months and at other ap-

proved times. The primary purpose of 

the Program is to provide food service 

to children from needy areas during pe-

riods when area schools are closed for 

vacation. 

§ 225.2 Definitions. 
2 CFR part 200, means the Uniform 

Administrative Requirements, Cost 

Principles, and Audit Requirements for 

Federal Awards published by OMB. The 

part reference covers applicable: Acro-

nyms and Definitions (subpart A), Gen-

eral Provisions (subpart B), Post Fed-

eral Award Requirements (subpart D), 

Cost Principles (subpart E), and Audit 

Requirements (subpart F). (NOTE: Pre- 

Federal Award Requirements and Con-

tents of Federal Awards (subpart C) 

does not apply to the National School 

Lunch Program). 

Act means the National School Lunch 

Act, as amended. 

Administrative costs means costs in-

curred by a sponsor related to plan-

ning, organizing, and managing a food 

service under the Program, and exclud-

ing interest costs and operating costs. 

Adult means, for the purposes of the 

collection of the last four digits of so-

cial security numbers as a condition of 

eligibility for Program meals, any indi-

vidual 21 years of age or older. 

Advance payments means financial as-

sistance made available to a sponsor 

for its operating costs and/or adminis-

trative costs prior to the end of the 

month in which such costs will be in-

curred. 

Areas in which poor economic condi-
tions exist means: 

(a) The attendance area of a school in 

which at least 50 percent of the en-

rolled children have been determined 

eligible for free or reduced-price school 

meals under the National School 

Lunch Program and the School Break-

fast Program; 

(b) A geographic area where, based on 

the most recent census data available 

or information provided from a depart-

ment of welfare or zoning commission, 

at least 50 percent of the children re-

siding in that area are eligible for free 

or reduced-price school meals under 

the National School Lunch Program 

and the School Breakfast Program; 

(c) A geographic area where a site 

demonstrates, based on other approved 

sources, that at least 50 percent of the 

children enrolled at the site are eligi-

ble for free or reduced-price meals 

under the National School Lunch Pro-

gram and the School Breakfast Pro-

gram; or 

(d) A closed enrolled site. 

Camps means residential summer 

camps and nonresidential day camps 
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which offer a regularly scheduled food 

service as part of an organized program 

for enrolled children. Nonresidential 

camp sites shall offer a continuous 

schedule of organized cultural or rec-

reational programs for enrolled chil-

dren between meal services. 

Children means (a) persons 18 years of 

age and under, and (b) persons over 18 

years of age who are determined by a 

State educational agency or a local 

public educational agency of a State to 

be mentally or physically handicapped 

and who participate in a public or non-

profit private school program estab-

lished for the mentally or physically 

handicapped. 

Closed enrolled site means a site which 

is open only to enrolled children, as op-

posed to the community at large, and 

in which at least 50 percent of the en-

rolled children at the site are eligible 

for free or reduced price school meals 

under the National School Lunch Pro-

gram and the School Breakfast Pro-

gram, as determined by approval of ap-

plications in accordance with § 225.15(f). 

Continuous school calendar means a 

situation in which all or part of the 

student body of a school is (a) on a va-

cation for periods of 15 continuous 

school days or more during the period 

October through April and (b) in at-

tendance at regularly scheduled classes 

during most of the period May through 

September. 

Costs of obtaining food means costs re-

lated to obtaining food for consump-

tion by children. Such costs may in-

clude, in addition to the purchase price 

of agricultural commodities and other 

food, the cost of processing, distrib-

uting, transporting, storing, or han-

dling any food purchased for, or do-

nated to, the Program. 

Current income means income, as de-

fined in § 225.15(f)(4)(vi), received during 

the month prior to application for free 

meals. If such income does not accu-

rately reflect the household’s annual 

income, income must be based on the 

projected annual household income. If 

the prior year’s income provides an ac-

curate reflection of the household’s 

current annual income, the prior year 

may be used as a base for the projected 

annual income. 

Department means the U.S. Depart-

ment of Agriculture. 

Disclosure means reveal or use indi-

vidual children’s program eligibility 

information obtained through the free 

and reduced price meal eligibility proc-

ess for a purpose other than for the 

purpose for which the information was 

obtained. The term refers to access, re-

lease, or transfer of personal data 

about children by means of print, tape, 

microfilm, microfiche, electronic com-

munication or any other means. 

Documentation means: 

(a) The completion of the following 

information on a free meal application: 

(1) Names of all household members; 

(2) Income received by each house-

hold member, identified by source of 

income (such as earnings, wages, wel-

fare, pensions, support payments, un-

employment compensation, social se-

curity and other cash income); 

(3) The signature of an adult house-

hold member; and 

(4) The last four digits of the social 

security number of the adult household 

member who signs the application, or 

an indication that the adult does not 

possess a social security number; or 

(b) For a child who is a member of a 

household receiving SNAP, FDPIR, or 

TANF benefits, ‘‘documentation’’ 

means completion of only the following 

information on a free meal application: 

(1) The name(s) and appropriate 

SNAP, FDPIR, or TANF case num-

ber(s) for the child(ren); and 

(2) the signature of an adult member 

of the household. 

Experienced site means a site which, 

as determined by the State agency, has 

successfully participated in the Pro-

gram in the prior year. 

Experienced sponsor means a sponsor 

which, as determined by the State 

agency, has successfully participated 

in the Program in the prior year. 

Family means a group of related or 

nonrelated individuals who are not 

residents of an institution or boarding 

house but who are living as one eco-

nomic unit. 

FDPIR household means any indi-

vidual or group of individuals which is 

currently certified to receive assist-

ance as a household under the Food 

Distribution Program on Indian Res-

ervations. 

Fiscal year means the period begin-

ning October 1 of any calendar year 
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and ending September 30 of the fol-

lowing calendar year. 

FNS means the Food and Nutrition 

Service of the Department. 

FNSRO means the appropriate FNS 

Regional Office. 

Food service management company 
means any commercial enterprise or 

nonprofit organization with which a 

sponsor may contract for preparing 

unitized meals, with or without milk, 

for use in the Program, or for man-

aging a sponsor’s food service oper-

ations in accordance with the limita-

tions set forth in § 225.15. Food service 

management companies may be: (a) 

Public agencies or entities; (b) private, 

nonprofit organizations; or (c) private, 

for-profit companies. 

Foster child means a child who is for-

mally placed by a court or a State 

child welfare agency, as defined in 

§ 245.2 of this chapter. 

Household means ‘‘family,’’ as defined 

in this section. 

Income accruing to the program means 

all funds used by a sponsor in its food 

service program, including but not lim-

ited to all monies, other than program 

payments, received from Federal, State 

and local governments, from food sales 

to adults, and from any other source 

including cash donations or grants. In-

come accruing to the Program will be 

deducted from combined operating and 

administrative costs. 

Income standards means the family- 

size and income standards prescribed 

annually by the Secretary for deter-

mining eligibility for reduced price 

meals under the National School 

Lunch Program and the School Break-

fast Program. 

Meals means food which is served to 

children at a food service site and 

which meets the nutritional require-

ments set out in this part. 

Medicaid means the State medical as-

sistance program under title XIX of the 

Social Security Act (42 U.S.C. 1396 et 
seq.). 

Milk means whole milk, lowfat milk, 

skim milk, and buttermilk. All milk 

must be fluid and pasteurized and must 

meet State and local standards for the 

appropriate type of milk. Milk served 

may be flavored or unflavored. In Alas-

ka, Hawaii, American Samoa, Guam, 

Puerto Rico, the Trust Territory of the 

Pacific Islands, the Northern Mariana 

Islands, and the Virgin Islands of the 

United States, if a sufficient supply of 

such types of fluid milk cannot be ob-

tained, reconstituted or recombined 

milk may be used. All milk should con-

tain Vitamins A and D at the levels 

specified by the Food and Drug Admin-

istration and at levels consistent with 

State and local standards for such 

milk. 

Needy children means children from 

families whose incomes are equal to or 

below the Secretary’s Guidelines for 

Determining Eligibility for Reduced 

Price School Meals. 

New site means a site which did not 

participate in the Program in the prior 

year, or, as determined by the State 

agency, a site which has experienced 

significant staff turnover from the 

prior year. 

New sponsor means a sponsor which 

did not participate in the Program in 

the prior year, or, as determined by the 

State agency, a sponsor which has ex-

perienced significant staff turnover 

from the prior year. 

NYSP means the National Youth 

Sports Program administered by the 

National Collegiate Athletic Associa-

tion. 

NYSP feeding site means a site at 

which all of the children receiving Pro-

gram meals are enrolled in the NYSP 

and which qualifies for Program par-

ticipation on the basis of documenta-

tion that the site meets the definition 

of ‘‘areas in which poor economic con-

ditions exist’’ as provided in this sec-

tion. 

OIG means the Office of the Inspector 

General of the Department. 

Open site means a site at which meals 

are made available to all children in 

the area and which is located in an 

area in which at least 50 percent of the 

children are from households that 

would be eligible for free or reduced 

price school meals under the National 

School Lunch Program and the School 

Breakfast Program, as determined in 

accordance with paragraph (a) of the 

definition of Areas in which poor eco-
nomic conditions exist. 

Operating costs means the cost of op-

erating a food service under the Pro-

gram, 
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(a) Including the (1) cost of obtaining 

food, (2) labor directly involved in the 

preparation and service of food, (3) cost 

of nonfood supplies, (4) rental and use 

allowances for equipment and space, 

and (5) cost of transporting children in 

rural areas to feeding sites in rural 

areas, but 

(b) Excluding (1) the cost of the pur-

chase of land, acquisition or construc-

tion of buildings, (2) alteration of exist-

ing buildings, (3) interest costs, (4) the 

value of in-kind donations, and (5) ad-

ministrative costs. 

Private nonprofit means tax exempt 

under section 501(a) of the Internal 

Revenue Code of 1986, as amended. 

Private nonprofit organization means 

an organization (other than private 

nonprofit residential camps, school 

food authorities, or colleges or univer-

sities participating in the NYSP) that: 

(a) Exercises full control and author-

ity over the operation of the Program 

at all sites under the sponsorship of the 

organization; 

(b) Provides ongoing year-round ac-

tivities for children or families; 

(c) Demonstrates that the organiza-

tion has adequate management and the 

fiscal capacity to operate the Program; 

(d) Is an organization described in 

section 501(c) of the Internal Revenue 

Code of 1986 and exempt from taxation 

under 501(a) of that Code; and 

(e) Meets applicable State and local 

health, safety, and sanitation stand-

ards. 

Program means the Summer Food 

Service Program for Children author-

ized by Section 13 of the Act. 

Program funds means Federal finan-

cial assistance made available to State 

agencies for the purpose of making 

Program payments. 

Program payments means financial as-

sistance in the form of start-up pay-

ments, advance payments, or reim-

bursement paid to sponsors for oper-

ating and administrative costs. 

Restricted open site means a site which 

is initially open to broad community 

participation, but at which the sponsor 

restricts or limits attendance for rea-

sons of security, safety or control. Site 

eligibility for a restricted open site 

shall be documented in accordance 

with paragraph (a) of the definition of 

Areas in which poor economic conditions 
exist. 

Rural means (a) any area in a county 

which is not a part of a Metropolitan 

Statistical Area or (b) any ‘‘pocket’’ 

within a Metropolitan Statistical Area 

which, at the option of the State agen-

cy and with FNSRO concurrence, is de-

termined to be geographically isolated 

from urban areas. 

School food authority means the gov-

erning body which is responsible for 

the administration of one or more 

schools and which has the legal author-

ity to operate a lunch program in those 

schools. In addition, for the purpose of 

determining the applicability of food 

service management company registra-

tion and bid procedure requirements, 

‘‘school food authority’’ also means 

any college or university which partici-

pates in the Program. 

Secretary means the Secretary of Ag-

riculture. 

Self-preparation sponsor means a spon-

sor which prepares the meals that will 

be served at its site(s) and does not 

contract with a food service manage-

ment company for unitized meals, with 

or without milk, or for management 

services. 

Session means a specified period of 

time during which an enrolled group of 

children attend camp. 

Site means a physical location at 

which a sponsor provides a food service 

for children and at which children con-

sume meals in a supervised setting. 

SNAP household means any individual 

or group of individuals which is cur-

rently certified to receive assistance as 

a household from SNAP, the Supple-

mental Nutrition Assistance Program, 

as defined in § 245.2 of this chapter. 

Special account means an account 

which a State agency may require a 

vended sponsor to establish with the 

State agency or with a Federally in-

sured bank. Operating costs payable to 

the sponsor by the State agency are de-

posited in the account and disburse-

ment of monies from the account must 

be authorized by both the sponsor and 

the food service management company. 

Sponsor means a public or private 

nonprofit school food authority, a pub-

lic or private nonprofit residential 

summer camp, a unit of local, munic-

ipal, county or State government, a 
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public or private nonprofit college or 

university currently participating in 

the NYSP, or a private nonprofit orga-

nization which develops a special sum-

mer or other school vacation program 

providing food service similar to that 

made available to children during the 

school year under the National School 

Lunch and School Breakfast Programs 

and which is approved to participate in 

the Program. Sponsors are referred to 

in the Act as ‘‘service institutions’’. 

Start-up payments means financial as-

sistance made available to a sponsor 

for administrative costs to enable it to 

effectively plan a summer food service, 

and to establish effective management 

procedures for such a service. These 

payments shall be deducted from subse-

quent administrative cost payments. 

State means any of the 50 States, the 

District of Columbia, the Common-

wealth of Puerto Rico, the Virgin Is-

lands of the United States, Guam, 

American Samoa, the Trust Territory 

of the Pacific Islands, and the Northern 

Mariana Islands. 

State agency means the State edu-

cational agency or an alternate agency 

that has been designated by the Gov-

ernor or other appropriate executive or 

legislative authority of the State and 

which has been approved by the De-

partment to administer the Program 

within the State, or, in States where 

FNS administers the Program, FNSRO. 

State Children’s Health Insurance Pro-
gram (SCHIP) means the State medical 

assistance program under title XXI of 

the Social Security Act (42 U.S.C. 

1397aa et seq.). 
TANF means the State funded pro-

gram under part A of title IV of the So-

cial Security Act that the Secretary 

determines complies with standards es-

tablished by the Secretary that ensure 

that the standards under the State pro-

gram are comparable to or more re-

strictive than those in effect on June 1, 

1995. This program is commonly re-

ferred to as Temporary Assistance for 

Needy Families, although States may 

refer to the program by another name. 

Unit of local, municipal, county or 
State government means an entity which 

is so recognized by the State constitu-

tion or State laws, such as the State 

administrative procedures act, tax 

laws, or other applicable State laws 

which delineate authority for govern-

ment responsibility in the State. 

USDA implementing regulations in-

clude the following: 2 CFR part 400, 

Uniform Administrative Requirements, 

Cost Principles, and Audit Require-

ments for Federal Awards; 2 CFR part 

415, General Program Administrative 

Regulations; 2 CFR part 416, General 

Program Administrative Regulations 

for Grants and Cooperative Agreements 

to State and Local Governments; and 2 

CFR part 418, New Restrictions on Lob-

bying. 

Vended sponsor means a sponsor 

which purchases from a food service 

management company the unitized 

meals, with or without milk, which it 

will serve at its site(s), or a sponsor 

which purchases management services, 

subject to the limitations set forth in 

§ 225.15, from a food service manage-

ment company. 

Yogurt means commercially prepared 

coagulated milk products obtained by 

the fermentation of specific bacteria, 

that meet milk fat or milk solid re-

quirements and to which flavoring 

foods or ingredients may be added. 

These products are covered by the Food 

and Drug Administration’s Standard of 

Identity for yogurt, lowfat yogurt, and 

nonfat yogurt, (21 CFR 131.200), (21 CFR 

131.203), (21 CFR 131.206), respectively. 

[54 FR 18208, Apr. 27, 1989, as amended at 54 

FR 27153, June 28, 1989; 55 FR 13466, Apr. 10, 

1990; 61 FR 25553, May 22, 1996; 64 FR 72483, 

Dec. 28, 1999; 64 FR 72895, Dec. 29, 1999; 66 FR 

2202, Jan. 11, 2001; 71 FR 39518, July 13, 2006; 

72 FR 10895, Mar. 12, 2007; 76 FR 22798, Apr. 25, 

2011; 78 FR 13449, Feb. 28, 2013; 81 FR 66492, 

Sept. 28, 2016] 

§ 225.3 Administration. 

(a) Responsibility within the Depart-
ment. FNS shall act on behalf of the 

Department in the administration of 

the Program. 

(b) State administered programs. With-

in the State, responsibility for the ad-

ministration of the Program shall be in 

the State agency. Each State agency 

must notify the Department by Novem-

ber 1 of the fiscal year regarding its in-

tention to administer the Program. 

Each State agency desiring to take 

part in the Program shall enter into a 

written agreement with FNS for the 
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administration of the Program in ac-
cordance with the provisions of this 
part. The agreement shall cover the op-
eration of the Program during the pe-
riod specified therein and may be ex-
tended by written consent of both par-
ties. The agreement shall contain an 
assurance that the State agency will 
comply with the Department’s non-
discrimination regulations (7 CFR part 
15) issued under title VI of the Civil 
Rights Act of 1964, and any Instruc-
tions issued by FNS pursuant to those 
regulations, title IX of the Education 
Amendments of 1972, and section 504 of 
the Rehabilitation Act of 1973. How-
ever, if a State educational agency is 
not permitted by law to disburse funds 
to any of the nonpublic schools in the 
State, the Secretary shall disburse the 
funds directly to such schools within 
the State for the same purposes and 
subject to the same conditions as the 
disbursements to public schools within 
the State by the State educational 
agency. 

(c) Regional office administered pro-
grams. The Secretary shall not admin-
ister the Program in the States, except 
that if a FNSRO has continuously ad-
ministered the Program in any State 
since October 1, 1980, FNS shall con-
tinue to administer the Program in 
that State. In States in which FNSRO 
administers the Program, it shall have 
all of the responsibilities of a State 
agency and shall earn State adminis-
trative and Program funds as set forth 
in this part. A State in which FNS ad-
ministers the Program may, upon re-

quest to FNS, assume administration 

of the Program. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13466, Apr. 10, 1990; 64 FR 72483, Dec. 28, 

1999] 

Subpart B—State Agency 
Provisions 

§ 225.4 Program management and ad-
ministration plan. 

(a) Not later than February 15 of 

each year, each State agency shall sub-

mit to FNSRO a Program management 

and administration plan for that fiscal 

year. 
(b) Each plan shall be acted on or ap-

proved by March 15 or, if it is sub-

mitted late, within 30 calendar days of 

receipt of the plan. If the plan initially 

submitted is not approved, the State 

agency and FNS shall work together to 

ensure that changes to the plan, in the 

form of amendments, are submitted so 

that the plan can be approved within 60 

calendar days following the initial sub-

mission of the plan. Upon approval of 

the plan, the State agency shall be no-

tified of the level of State administra-

tive funding which it is assured of re-

ceiving under § 225.5(a)(3). 

(c) Approval of the Plan by FNS shall 

be a prerequisite to the withdrawal of 

Program funds by the State from the 

Letter of Credit and to the donation by 

the Department of any commodities for 

use in the State’s Program. 

(d) The Plan must include, at a min-

imum, the following information: 

(1) The State’s administrative budget 

for the fiscal year, and the State’s plan 

to comply with any standards pre-

scribed by the Secretary for the use of 

these funds; 

(2) The State’s plan for use of Pro-

gram funds and funds from within the 

State to the maximum extent prac-

ticable to reach needy children; 

(3) The State’s plans for providing 

technical assistance and training to el-

igible sponsors; 

(4) The State’s plans for monitoring 

and inspecting sponsors, feeding sites, 

and food service management compa-

nies and for ensuring that such compa-

nies do not enter into contracts for 

more meals than they can provide ef-

fectively and efficiently; 

(5) The State’s plan for timely and ef-

fective action against Program viola-

tors; 

(6) The State’s plan for ensuring the 

fiscal integrity of sponsors not subject 

to auditing requirements prescribed by 

the Secretary; 

(7) The State’s plan for ensuring com-

pliance with the food service manage-

ment company procurement moni-

toring requirements set forth at 

§ 225.6(h); and 

(8) An estimate of the State’s need, if 

any, for monies available to pay for the 

cost of conducting health inspections 

and meal quality tests. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13466, Apr. 10, 1990; 64 FR 72483, Dec. 28, 

1999] 
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§ 225.5 Payments to State agencies and 
use of Program funds. 

(a) State administrative funds—(1) Ad-
ministrative funding formula. For each 
fiscal year, FNS shall pay to each 
State agency for administrative ex-
penses incurred in the Program an 
amount equal to 

(i) 20 percent of the first $50,000 in 
Program funds properly payable to the 
State in the preceding fiscal year; 

(ii) 10 percent of the next $100,000 in 
Program funds properly payable to the 
State in the preceding fiscal year; 

(iii) 5 percent of the next $250,000 in 
Program funds properly payable to the 
State in the preceding fiscal year; and 

(iv) 21⁄2 percent of any remaining Pro-
gram funds properly payable to the 
State in the preceding fiscal year, 

Provided, however, That FNS may make 
appropriate adjustments in the level of 
State administrative funds to reflect 
changes in Program size from the pre-
ceding fiscal year as evidenced by in-
formation submitted in the State Pro-
gram management and administration 
plan and any other information avail-
able to FNS. If a State agency fails to 
submit timely and accurate reports 
under § 225.8(c) of this part, State ad-
ministrative funds payable under this 
paragraph shall be subject to sanction. 
For such failure, FNS may recover, 
withhold, or cancel payment of up to 
one hundred percent of the funds pay-
able to the State agency under this 
paragraph during the fiscal year. 

(2) Use of State administrative funds. 
State administrative funds paid to any 
State shall be used by State agencies 
to employ personnel, including travel 

and related expenses, and to supervise 

and give technical assistance to spon-

sors in their initiation, expansion, and 

conduct of any food service for which 

Program funds are made available. 

State agencies may also use adminis-

trative funds for such other adminis-

trative expenses as are set forth in 

their approved Program management 

and administration plan. 
(3) Funding assurance. At the time 

FNS approves the State’s management 

and administration plan, the State 

shall be assured of receiving State ad-

ministrative funding equal to the less-

er of the following amounts: 80 percent 

of the amount obtained by applying the 

formula set forth in paragraph (a)(1) of 

this section to the total amount of 

Program payments made within the 

State during the prior fiscal year; or, 

80 percent of the amount obtained by 

applying the formula set forth in para-

graph (a)(1) to the amount of Program 

funds estimated to be needed in the 

management and administration plan. 

The State agency shall be assured that 

it will receive no less than this level 

unless FNS determines that the State 

agency has failed or is failing to meet 

its responsibilities under this part. 

(4) Limitation. In no event may the 

total payment for State administrative 

costs in any fiscal year exceed the 

total amount of expenditures incurred 

by the State agency in administering 

the Program. 

(5) Full use of Federal funds. States 

and State agencies must support the 

full use of Federal funds provided to 

State agencies for the administration 

of Child Nutrition Programs, and ex-

clude such funds from State budget re-

strictions or limitations including, hir-

ing freezes, work furloughs, and travel 

restrictions. 

(b) State administrative funds Letter of 
Credit. (1) At the beginning of each fis-

cal year, FNS shall make available to 

each participating State agency by 

Letter of Credit an initial allocation of 

State administrative funds for use in 

that fiscal year. This allocation shall 

not exceed one-third of the administra-

tive funds provided to the State in the 

preceding fiscal year. For State agen-

cies which did not receive any Program 

funds during the preceding fiscal year, 

the amount to be made available shall 

be determined by FNS. 

(2) Additional State administrative 

funds shall be made available upon the 

receipt and approval by FNS of the 

State’s Program management and ad-

ministration plan. The amount of such 

funds, plus the initial allocation, shall 

not exceed 80 percent of the State ad-

ministrative funds determined by the 

formula set forth in paragraph (a)(1) of 

this section and based on the estimates 

set forth in the approved Program 

management and administration plan. 

(3) Any remaining State administra-

tive funds shall be paid to each State 

agency as soon as practicable after the 
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conduct of the funding assessment de-

scribed in paragraph (c) of this section. 

However, regardless of whether such 

assessment is made, the remaining ad-

ministrative funds shall be paid no 

later than September 1. The remaining 

administrative payment shall be in an 

amount equal to that determined to be 

needed during the funding evaluation 

or, if such evaluation is not conducted, 

the amount owed the State in accord-

ance with paragraph (a)(1) of this sec-

tion, less the amounts paid under para-

graphs (b) (1) and (2) of this section. 

(c) Administrative funding evaluation. 
FNSRO shall conduct data on the need 

for Program and State administrative 

funding within any State agency if the 

funding needs estimated in a State’s 

management and administration plan 

are no longer accurate. Based on this 

data, FNS may make adjustments in 

the level of State administrative fund-

ing paid or payable to the State agency 

under paragraph (b) of this section to 

reflect changes in the size of the 

State’s Program as compared to that 

estimated in its management and ad-

ministration plan. The data shall be 

based on approved Program participa-

tion levels and shall be collected dur-

ing the period of Program operations. 

As soon as possible following this data 

collection, payment of any additional 

administrative funds owed shall be 

made to the State agency. The pay-

ment may reflect adjustments made to 

the level of State administrative fund-

ing based on the information collected 

during the funding assessment. How-

ever, FNS shall not decrease the 

amount of a State’s administrative 

funds as a result of this assessment un-

less the State failed to make reason-

able efforts to administer the Program 

as proposed in its management and ad-

ministration plan or the State incurred 

unnecessary expenses. 

(d) Letter of Credit for Program pay-
ments. (1) Not later than April 15 of 

each fiscal year, FNS shall make avail-

able to each participating State in a 

Letter of Credit an amount equal to 65 

percent of the preceding fiscal year’s 

Program payments for operating costs 

plus 65 percent of the preceding fiscal 

year’s Program payments for adminis-

trative costs in the State. This amount 

may be adjusted to reflect changes in 

reimbursement rates made pursuant to 

§ 225.9(d)(8). However, the State shall 

not withdraw funds from this Letter of 

Credit until its Program management 

and administration plan is approved by 

FNS. 

(2) Based on the State agency’s ap-

proved management and administra-

tion plan, FNS shall, if necessary, ad-

just the State’s Letter of Credit to en-

sure that 65 percent of estimated cur-

rent year Program operating and ad-

ministrative funding needs is available. 

Such adjustment shall be made no 

later than May 15, or within 90 days of 

FNS receipt of the State agency’s man-

agement and administration plan, 

whichever date is later. 

(3) Subsequent to the adjustment 

provided for in paragraph (d)(2) of this 

section, FNS will, if necessary, make 

one additional adjustment to ensure 

that the State agency’s Letter of Cred-

it contains at least 65 percent of the 

Program operating and administrative 

funds needed during the current fiscal 

year. Such adjustment may be based on 

the administrative funding assessment 

provided for in paragraph (c) of this 

section, if one is conducted, or on any 

additional information which dem-

onstrates that the funds available in 

the Letter of Credit do not equal at 

least 65 percent of current year Pro-

gram needs. In no case will such ad-

justments be made later than Sep-

tember 1. Funds made available in the 

Letter of Credit shall be used by the 

State agency to make Program pay-

ments to sponsors. 

(4) The Letter of Credit shall include 

sufficient funds to enable the State 

agency to make advance payments to 

sponsors serving areas in which schools 

operate under a continuous school cal-

endar. These funds shall be made avail-

able no later than the first day of the 

month prior to the month during which 

the food service will be conducted. 

(5) FNS shall make available any re-

maining Program funds due within 45 

days of the receipt of valid claims for 

reimbursement from sponsors by the 

State agency. However, no payment 

shall be made for claims submitted 

later than 60 days after the month cov-

ered by the claim unless an exception 

is granted by FNS. 
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(6) Each State agency shall release to 
FNS any Program funds which it deter-
mines are unobligated as of September 
30 of each fiscal year. Release of funds 
by the State agency shall be made as 
soon as practicable, but in no event 
later than 30 calendar days following 
demand by FNS, and shall be accom-
plished by an adjustment in the State 
agency’s Letter of Credit. 

(e) Adjustment to Letter of Credit. Prior 
to May 15 of each fiscal year, FNS shall 
make any adjustments necessary in 
each State’s Letter of Credit to reflect 
actual expenditures in the preceding 
fiscal year’s Program. 

(f) Health inspection funds. If the 
State agency’s approved management 
and administration plan estimates a 
need for health inspection funding, 
FNS shall make available by letter of 
credit an amount up to one percent of 
Program funds estimated to be needed 
in the management and administration 
plan. Such amount may be adjusted, 
based on the administrative funding as-
sessment provided for in paragraph (c) 
of this section, if such assessment is 
conducted. Health inspection funds 
shall be used solely to enable State or 
local health departments or other gov-

ernmental agencies charged with 

health inspection functions to carry 

out health inspections and meal qual-

ity tests, provided that if these agen-

cies cannot perform such inspections or 

tests, the State agency may use the 

funds to contract with an independent 

agency to conduct the inspection or 

meal quality tests. Funds so provided 

but not expended or obligated shall be 

returned to the Department by Sep-

tember 30 of the same fiscal year. 

[54 FR 18208, Apr. 27, 1989, as amended at 76 

FR 37982, June 29, 2011] 

§ 225.6 State agency responsibilities. 
(a) General responsibilities. (1) The 

State agency shall provide sufficient 

qualified consultative, technical, and 

managerial personnel to administer the 

Program, monitor performance, and 

measure progress in achieving Program 

goals. The State agency shall assign 

Program responsibilities to personnel 

to ensure that all applicable require-

ments under this part are met. 
(2) By February 1 of each fiscal year, 

each State agency shall announce the 

purpose, eligibility criteria, and avail-

ability of the Program throughout the 

State, through appropriate means of 

communication. As part of this effort, 

each State agency shall identify rural 

areas, Indian tribal territories, and 

areas with a concentration of migrant 

farm workers which qualify for the 

Program and actively seek eligible ap-

plicant sponsors to serve such areas. 

State agencies shall identify priority 

outreach areas in accordance with FNS 

guidance and target outreach efforts in 

these areas. State agencies shall iden-

tify priority outreach areas in accord-

ance with FNS guidance and target 

outreach efforts in these areas. 

(3) Each State agency shall require 

applicant sponsors submitting Program 

application site information sheets, 

Program agreements, or a request for 

advance payments, and sponsors sub-

mitting claims for reimbursement to 

certify that the information submitted 

on these forms is true and correct and 

that the sponsor is aware that delib-

erate misrepresentation or withholding 

of information may result in prosecu-

tion under applicable State and Fed-

eral statutes. 

(4) In addition to the warnings speci-

fied in paragraph (a)(3) of this section, 

State agencies may include the fol-

lowing information on applications and 

pre-application materials distributed 

to prospective sponsors: 

(i) The criminal penalties and provi-

sions established in section 12(g) of the 

National School Lunch Act (42 U.S.C. 

1760(g)) that states substantially: Who-

ever embezzles, willfully misapplies, 

steals, or obtains by fraud any funds, 

assets, or property that are the subject 

of a grant or other form of assistance 

under this Act or the Child Nutrition 

Act of 1966 (42 U.S.C. 1771 et seq.), 
whether received directly or indirectly 

from the United States Department of 

Agriculture, or whoever receives, con-

ceals, or retains such funds, assets, or 

property to personal use or gain, know-

ing such funds, assets, or property have 

been embezzled, willfully misapplied, 

stolen, or obtained by fraud shall, if 

such funds, assets, or property are of 

the value of $100 or more, be fined not 

more than $25,000 or imprisoned not 

more than five years, or both, or, if 

such funds, assets, or property are of a 
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value of less than $100, shall be fined 

not more than $1,000 or imprisoned for 

not more than one year, or both. 

(ii) The procedures for termination 

from Program participation of any site 

or sponsor which is determined to be 

seriously deficient in its administra-

tion of the Program. In addition, the 

application may also state that appeals 

of sponsor or site terminations will fol-

low procedures mandated by the State 

agency and will also meet the min-

imum requirements of 7 CFR 225.13. 

(b) Approval of sponsor applications. (1) 

Each State agency must inform all of 

the previous year’s sponsors which 

meet current eligibility requirements 

and all other potential sponsors of the 

deadline date for submitting a written 

application for participation in the 

Program. The State agency must re-

quire that all applicant sponsors sub-

mit written applications for Program 

participation to the State agency by 

June 15. However, the State agency 

may establish an earlier deadline for 

the Program application submission. 

Sponsors applying for participation in 

the Program due to an unanticipated 

school closure during the period from 

October through April (or at any time 

of the year in an area with a contin-

uous school calendar) shall be exempt 

from the application submission dead-

line. 

(2) Each State agency shall inform 

potential sponsors of the procedure for 

applying for advance operating and ad-

ministrative costs payments as pro-

vided for in § 225.9(c). Where applicable, 

each State agency shall inform spon-

sors of the procedure for applying for 

start-up payments provided for in 

§ 225.9(a). 

(3) Within 30 days of receiving a com-

plete and correct application, the State 

agency shall notify the applicant of its 

approval or disapproval. If an incom-

plete application is received, the State 

agency shall so notify the applicant 

within 15 days and shall provide tech-

nical assistance for the purpose of com-

pleting the application. Any dis-

approved applicant shall be notified of 

its right to appeal under § 225.13. 

(4) The State agency shall determine 

the eligibility of sponsors applying for 

participation in the Program in accord-

ance with the applicant sponsor eligi-

bility criteria outlined in § 225.14. How-

ever, State agencies may approve the 

application of an otherwise eligible ap-

plicant sponsor which does not provide 

a year-round service to the community 

which it proposes to serve under the 

Program only if it meets one or more 

of the following criteria: It is a residen-

tial camp; it proposes to provide a food 

service for the children of migrant 

workers; a failure to do so would deny 

the Program to an area in which poor 

economic conditions exist; a signifi-

cant number of needy children will not 

otherwise have reasonable access to 

the Program; or it proposes to serve an 

area affected by an unanticipated 

school closure during the period from 

October through April (or at any time 

of the year in an area with a contin-

uous school calendar). In addition, the 

State agency may approve a sponsor 

for participation during an unantici-

pated school closure without a prior 

application if the sponsor participated 

in the program at any time during the 

current year or in either of the prior 

two calendar years. 

(5) The State agency must use the 

following priority system in approving 

applicants to operate sites that propose 

to serve the same area or the same en-

rolled children: 

(i) Public or nonprofit private school 

food authorities; 

(ii) Public agencies and private non-

profit organizations that have dem-

onstrated successful program perform-

ance in a prior year; 

(iii) New public agencies; and 

(iv) New private nonprofit organiza-

tions. 

(v) If two or more sponsors that qual-

ify under paragraph (b)(5)(ii) of this 

section apply to serve the same area, 

the State agency must determine on a 

case-by-case basis which sponsor or 

sponsors it will select to serve the 

needy children in the area. The State 

agency should consider the resources 

and capabilities of each applicant. 

(6) The State agency must not ap-

prove any sponsor to operate more 

than 200 sites or to serve more than an 

average of 50,000 children per day. How-

ever, the State agency may approve ex-

ceptions if the applicant can dem-

onstrate that it has the capability of 
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managing a program larger than these 

limits. 

(7) The State agency shall review 

each applicant’s administrative budget 

as a part of the application approval 

process in order to assess the appli-

cant’s ability to operate in compliance 

with these regulations within its pro-

jected reimbursement. In approving 

the applicant’s administrative budget, 

the State agency shall take into con-

sideration the number of sites and chil-

dren to be served, as well as any other 

relevant factors. A sponsor’s adminis-

trative budget shall be subject to re-

view for adjustments by the State 

agency if the sponsor’s level of site par-

ticipation or the number of meals 

served to children changes signifi-

cantly. 

(8) Applicants which qualify as camps 

shall be approved for reimbursement 

only for meals served free to enrolled 

children who meet the Program’s eligi-

bility standards. 

(9) The State agency shall not ap-

prove the application of any applicant 

sponsor identifiable through its organi-

zation or principals as a sponsor which 

has been determined to be seriously de-

ficient as described in § 225.11(c). How-

ever, the State agency may approve 

the application of a sponsor which has 

been disapproved or terminated in 

prior years in accordance with this 

paragraph if the applicant dem-

onstrates to the satisfaction of the 

State agency that it has taken appro-

priate corrective actions to prevent re-

currence of the deficiencies. 

(10) If the sponsor’s application to 

participate is denied, the official mak-

ing the determination of denial must 

notify the applicant sponsor in writing 

stating all of the grounds on which the 

State agency based the denial. Pending 

the outcome of a review of a denial, the 

State agency shall proceed to approve 

other applicants in accordance with its 

responsibilities under paragraph (b)(5) 

of this section, without regard to the 

application under review. 

(11) The State agency shall not ap-

prove the application of any applicant 

sponsor which submits fraudulent in-

formation or documentation when ap-

plying for Program participation or 

which knowingly withholds informa-

tion that may lead to the disapproval 

of its application. Complete informa-

tion regarding such disapproval of an 

applicant shall be submitted by the 

State agency through FNSRO to OIG. 

(c) Content of sponsor application—(1) 

Application forms. The applicant shall 

submit a written application to the 

State agency for participation in the 

Program as a sponsor. Sponsors pro-

posing to serve an area affected by an 

unanticipated school closure during 

the period from October through April 

(or at any time of the year in an area 

with a continuous school calendar) 

may be exempt, at the discretion of the 

State agency, from submitting a new 

application if they have participated in 

the program at any time during the 

current year or in either of the prior 

two calendar years. The State agency 

may use the application form devel-

oped by FNS, or it may develop an ap-

plication form, for use in the Program. 

Application shall be made on a timely 

basis in accordance with the deadline 

date established under § 225.6(b)(1). 

(2) Requirements for new sponsors, new 

sites, and, as determined by the State 

agency, sponsors and sites which have ex-

perienced significant operational problems 

in the prior year—(i) Site information 

sheets. At a minimum, the application 

submitted by new sponsors and by 

sponsors which, in the determination 

of the State agency, have experienced 

significant operational problems in the 

prior year shall include a site informa-

tion sheet, as developed by the State 

agency, for each site where a food serv-

ice operation is proposed. The site in-

formation sheet for new sponsors and 

new sites, and for sponsors and sites 

which, in the determination of the 

State agency, have experienced signifi-

cant operational problems in the cur-

rent year must demonstrate or describe 

the following: 

(A) An organized and supervised sys-

tem for serving meals to attending 

children; 

(B) The estimated number and types 

of meals to be served and the times of 

service; 

(C) Arrangements, within standards 

prescribed by the State or local health 

authorities, for delivery and holding of 
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meals until time of service, and ar-

rangements for storing and refrig-

erating any leftover meals until the 

next day; 

(D) Arrangements for food service 

during periods of inclement weather; 

(E) Access to a means of communica-

tion for making necessary adjustments 

in the number of meals delivered in ac-

cordance with the number of children 

attending daily at each site; 

(F) Whether the site is rural, as de-

fined in § 225.2, or non-rural, and wheth-

er the site’s food service will be self- 

prepared or vended; 

(G) For open sites and restricted open 

sites, documentation supporting the 

eligibility of each site as serving an 

area in which poor economic conditions 

exist. However, for sites that a sponsor 

proposes to serve during an unantici-

pated school closure during the period 

from October through April (or at any 

time of the year in an area with a con-

tinuous school calendar), any site 

which has participated in the Program 

at any time during the current year or 

in either of the prior two calendar 

years shall be considered eligible with-

out new documentation; 

(H) For closed enrolled sites, the pro-

jected number of children enrolled and 

the projected number of children eligi-

ble for free and reduced price meals for 

each of these sites; 

(I) For NYSP sites, certification from 

the sponsor that all of the children who 

will receive Program meals are en-

rolled participants in the NYSP; 

(J) For camps, the number of chil-

dren enrolled in each session who meet 

the Program’s income standards. If 

such information is not available at 

the time of application, it shall be sub-

mitted as soon as possible thereafter 

and in no case later than the filing of 

the camp’s claim for reimbursement 

for each session; 

(K) For those sites at which appli-

cants will serve children of migrant 

workers, certification from a migrant 

organization which attests that the 

site serves children of migrant worker 

families. If the site also serves non-mi-

grant children, the sponsor shall cer-

tify that the site predominantly serves 

migrant children; and 

(L) For a site that serves homeless 

children, information sufficient to 

demonstrate that the site is not a resi-

dential child care institution, as de-

fined in paragraph (c) of the definition 

of school in § 210.2 of this chapter. If 

cash payments, SNAP benefits, or any 

in-kind service are required of any 

meal recipient at these sites, sponsors 

must describe the method(s) used to 

ensure that no such payments or serv-

ices are received for any Program meal 

served to children. In addition, spon-

sors must certify that such sites em-

ploy meal counting methods which en-

sure that reimbursement is claimed 

only for meals served to children. 

(ii) Other application requirements. 
New sponsors and sponsors which in 

the determination of the State agency 

have experienced significant oper-

ational problems in the prior year shall 

also include in their applications: 

(A) Information in sufficient detail 

to enable the State agency to deter-

mine whether the applicant meets the 

criteria for participation in the Pro-

gram as set forth in § 225.14; the extent 

of Program payments needed, including 

a request for advance payments and 

start-up payments, if applicable; and a 

staffing and monitoring plan; 

(B) A complete administrative and 

operating budget for State agency re-

view and approval. The administrative 

budget shall contain the projected ad-

ministrative expenses which a sponsor 

expects to incur during the operation 

of the Program, and shall include infor-

mation in sufficient detail to enable 

the State agency to assess the spon-

sor’s ability to operate the Program 

within its estimated reimbursement. A 

sponsor’s approved administrative 

budget shall be subject to subsequent 

review by the State agency for adjust-

ments in projected administrative 

costs; 

(C) A summary of how meals will be 

obtained (e.g., self-prepared at each 

site, self-prepared and distributed from 

a central kitchen, purchased from a 

school food authority, competitively 

procured from a food service manage-

ment company, etc.). If an invitation 

for bid is required under § 225.15(m), 

sponsors shall also submit a schedule 

for bid dates, and a copy of their invi-

tation for bid; and 

(D) For each applicant which seeks 

approval under § 225.14(b)(3) as a unit of 
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local, municipal, county or State gov-

ernment, or under § 225.14(b)(5) as a pri-

vate nonprofit organization, certifi-

cation that it will directly operate the 

Program in accordance with 

§ 225.14(d)(3). 

(3) Requirements for experienced spon-
sors and experienced sites—(i) Site infor-
mation sheets. At a minimum, the appli-

cation submitted by experienced spon-

sors shall include a site information 

sheet, as developed by the State agen-

cy, for each site where a food service 

operation is proposed. The site infor-

mation sheet for experienced sponsors 

and experienced sites must dem-

onstrate or describe the information 

below. The State agency also may re-

quire experienced sponsors and experi-

enced sites to provide any of the infor-

mation required in paragraph (c)(2) of 

this section. 

(A) The estimated number and types 

of meals to be served and the times of 

service; 

(B) For open sites and restricted open 

sites, new documentation supporting 

the eligibility of each site as serving an 

area in which poor economic conditions 

exist shall be submitted. Such docu-

mentation shall be submitted every 

three years when school data are used. 

When census data are used, such docu-

mentation shall be submitted when 

new census data are available, or ear-

lier if the State agency believes that 

an area’s socioeconomic status has 

changed significantly since the last 

census. For sites that a sponsor pro-

poses to serve during an unanticipated 

school closure during the period from 

October through April (or at any time 

of the year in an area with a contin-

uous school calendar), any site which 

has participated in the Program at any 

time during the current year or in ei-

ther of the prior two calendar years 

shall be considered eligible without 

new documentation of serving an area 

in which poor economic conditions 

exist; 

(C) For closed enrolled sites, the pro-

jected number of children enrolled and 

the projected number of children eligi-

ble for free and reduced price school 

meals for each of these sites; and 

(D) For camps, the number of chil-

dren enrolled in each session who meet 

the Program’s income standards. If 

such information is not available at 

the time of application, it shall be sub-

mitted as soon as possible thereafter 

and in no case later than the filing of 

the camp’s claim for reimbursement 

for each session. 

(ii) Other application requirements. Ex-

perienced sponsors shall also include 

on their applications: 

(A) The extent of Program payments 

needed, including a request for advance 

payments and start-up payments, if ap-

plicable, and a staffing and monitoring 

plan; 

(B) A complete administrative and 

operating budget for State agency re-

view and approval. The administrative 

budget shall contain the projected ad-

ministrative expenses which a sponsor 

expects to incur during the operation 

of the Program, and shall include infor-

mation in sufficient detail to enable 

the State agency to assess the spon-

sor’s ability to operate the Program 

within its estimated reimbursement. A 

sponsor’s approved administrative 

budget shall be subject to subsequent 

review by the State agency for adjust-

ments in projected administrative 

costs; and 

(C) If an invitation for bid is required 

under § 225.15(m), a schedule for bid 

dates. Sponsors shall also submit a 

copy of the invitation for bid if it is 

changed from the previous year. If the 

method of procuring meals is changed, 

sponsors shall submit a summary of 

how meals will be obtained (e.g., self- 

prepared at each site, self-prepared and 

distributed from a central kitchen, 

purchased from a school food author-

ity, competitively procured from a food 

service management company, etc.). 

(4) Free meal policy statement. (i) Each 

applicant must submit a statement of 

nondiscrimination in its policy for 

serving meals to children. The state-

ment must consist of an assurance that 

all children are served the same meals 

and that there is no discrimination in 

the course of the food service. A school 

sponsor must submit the policy state-

ment only once, with the initial appli-

cation to participate as a sponsor. 

However, if there is a substantive 

change in the school’s free and reduced 

price policy, a revised policy statement 

must be provided at the State agency’s 

request. In addition to the policy of 

VerDate Sep<11>2014 16:09 Feb 14, 2018 Jkt 244015 PO 00000 Frm 00153 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



144 

7 CFR Ch. II (1–1–18 Edition) § 225.6 

service/nondiscrimination statement 

described in this section, all applicants 

except camps must include a statement 

that the meals served are free at all 

sites. 

(ii) In addition to the policy of serv-

ice/nondiscrimination statement de-

scribed in this section, all applicants 

that are camps that charge separately 

for meals must include the following: 

(A) A statement that the eligibility 

standards conform to the Secretary’s 

family size and income standards for 

reduced price school meals; 

(B) A description of the method or 

methods to be used in accepting appli-

cations from families for Program 

meals. Such methods must ensure that 

households are permitted to apply on 

behalf of children who are members of 

households receiving SNAP, FDPIR, or 

TANF benefits using the categorical 

eligibility procedures described in 

§ 225.15(f); 

(C) A description of the method used 

by camps for collecting payments from 

children who pay the full price of the 

meal while preventing the overt identi-

fication of children receiving a free 

meal; 

(D) An assurance that the camp will 

establish a hearing procedure for fami-

lies wishing to appeal a denial of an ap-

plication for free meals. Such hearing 

procedures shall meet the requirements 

set forth in paragraph (c)(5) of this sec-

tion; 

(E) An assurance that, if a family re-

quests a hearing, the child shall con-

tinue to receive free meals until a deci-

sion is rendered; and 

(F) An assurance that there will be 

no overt identification of free meal re-

cipients and no discrimination against 

any child on the basis of race, color, 

national origin, sex, age, or disability. 

(5) Hearing procedures statement. Each 

applicant that is a camp shall submit 

with its application a copy of its hear-

ing procedures. At a minimum, these 

procedures shall provide: 

(i) That a simple, publicly announced 

method will be used for a family to 

make an oral or written request for a 

hearing; 

(ii) That the family will have the op-

portunity to be assisted or represented 

by an attorney or other person; 

(iii) That the family will have an op-

portunity to examine the documents 

and records supporting the decision 

being appealed both before and during 

the hearing; 

(iv) That the hearing will be reason-

ably prompt and convenient for the 

family; 

(v) That adequate notice will be 

given to the family of the time and 

place of the hearing; 

(vi) That the family will have an op-

portunity to present oral or documen-

tary evidence and arguments sup-

porting its position; 

(vii) That the family will have an op-

portunity to question or refute any tes-

timony or other evidence and to con-

front and cross-examine any adverse 

witnesses; 

(viii) That the hearing shall be con-

ducted and the decision made by a 

hearing official who did not participate 

in the action being appealed; 

(ix) That the decision shall be based 

on the oral and documentary evidence 

presented at the hearing and made a 

part of the record; 

(x) That the family and any des-

ignated representative shall be notified 

in writing of the decision; 

(xi) That a written record shall be 

prepared for each hearing which in-

cludes the action being appealed, any 

documentary evidence and a summary 

of oral testimony presented at the 

hearing, the decision and the reasons 

for the decision, and a copy of the no-

tice sent to the family; and 

(xii) That the written record shall be 

maintained for a period of three years 

following the conclusion of the hear-

ing, during which it shall be available 

for examination by the family or its 

representatives at any reasonable time 

and place. 

(d) Approval of sites. (1) When evalu-

ating a proposed food service site, the 

State agency shall ensure that: 

(i) If not a camp, the proposed site 

serves an area in which poor economic 

conditions exist, as defined by § 225.2; 

(ii) The area which the site proposes 

to serve is not or will not be served in 

whole or in part by another site, unless 

it can be demonstrated to the satisfac-

tion of the State agency that each site 

will serve children not served by any 
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other site in the same area for the 

same meal; 

(iii) The site is approved to serve no 

more than the number of children for 

which its facilities are adequate and; 

(iv) If it is a site proposed to operate 

during an unanticipated school closure, 

it is a non-school site. 

(2) When approving the application of 

a site which will serve meals prepared 

by a food service management com-

pany, the State agency shall establish 

for each meal service an approved level 

for the maximum number of children’s 

meals which may be served under the 

Program. These approved levels shall 

be established in accordance with the 

following provisions: 

(i) The initial maximum approved 

level shall be based upon the historical 

record of attendance at the site if such 

a record has been established in prior 

years and the State agency determines 

that it is accurate. The State agency 

shall develop a procedure for estab-

lishing initial maximum approved lev-

els for sites when no accurate record 

from prior years is available. 

(ii) The maximum approved level 

shall be adjusted, if warranted, based 

upon information collected during site 

reviews. If attendance at the site on 

the day of the review is significantly 

below the site’s approved level, the 

State agency should consider making a 

downward adjustment in the approved 

level with the objective of providing 

only one meal per child. 

(iii) The sponsor may seek an upward 

adjustment in the approved level for its 

sites by requesting a site review or by 

providing the State agency with evi-

dence that attendance exceeds the 

sites’ approved levels. 

(iv) Whenever the State agency es-

tablishes or adjusts approved levels of 

meal service for a site, it shall docu-

ment the action in its files, and it shall 

provide the sponsor with immediate 

written confirmation of the approved 

level. 

(v) Upon approval of its application 

or any adjustment to its maximum ap-

proved levels, the sponsor shall inform 

the food service management company 

with which it contracts of the approved 

level for each meal service at each site 

served by the food service management 

company. This notification of any ad-

justments in approved levels shall take 

place within the time frames set forth 

in the contract for adjusting meal or-

ders. Whenever the sponsor notifies the 

food service management company of 

the approved levels or any adjustments 

to these levels for any of its sites, the 

sponsor shall clearly inform the food 

service management company that an 

approved level of meal service rep-

resents the maximum number of meals 

which may be served at a site and is 

not a standing order for a specific num-

ber of meals at that site. When the 

number of children attending is below 

the site’s approved level, the sponsor 

shall adjust meal orders with the objec-

tive of serving only one meal per child 

as required under § 225.15(b)(3). 

(e) State-Sponsor Agreement. A sponsor 

approved for participation in the Pro-

gram must enter into a permanent 

written agreement with the State 

agency. All sponsors must agree in 

writing to: 

(1) Operate a nonprofit food service 

during the period specified, as follows: 

(i) From May through September for 

children on school vacation; 

(ii) At any time of the year, in the 

case of sponsors administering the Pro-

gram under a continuous school cal-

endar system; or 

(iii) During the period from October 

through April, if it serves an area af-

fected by an unanticipated school clo-

sure due to a natural disaster, major 

building repairs, court orders relating 

to school safety or other issues, labor- 

management disputes, or, when ap-

proved by the State agency, a similar 

cause. 

(2) For school food authorities, offer 

meals which meet the requirements 

and provisions set forth in § 225.16 dur-

ing times designated as meal service 

periods by the sponsor, and offer the 

same meals to all children; 

(3) For all other sponsors, serve 

meals which meet the requirements 

and provisions set forth in § 225.16 dur-

ing times designated as meal service 

periods by the sponsor, and serve the 

same meals to all children; 

(4) Serve meals without cost to all 

children, except that camps may 

charge for meals served to children 

who are not served meals under the 

Program; 
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(5) Issue a free meal policy statement 

in accordance with § 225.6(c); 

(6) Meet the training requirement for 

its administrative and site personnel, 

as required under § 225.15(d)(1); 

(7) Claim reimbursement only for the 

type or types of meals specified in the 

agreement and served without charge 

to children at approved sites during the 

approved meal service period, except 

that camps shall claim reimbursement 

only for the type or types of meals 

specified in the agreement and served 

without charge to children who meet 

the Program’s income standards. The 

agreement shall specify the approved 

levels of meal service for the sponsor’s 

sites if such levels are required under 

§ 225.6(d)(2). No permanent changes may 

be made in the serving time of any 

meal unless the changes are approved 

by the State agency; 

(8) Submit claims for reimbursement 

in accordance with procedures estab-

lished by the State agency, and those 

stated in § 225.9; 

(9) In the storage, preparation and 

service of food, maintain proper sanita-

tion and health standards in conform-

ance with all applicable State and local 

laws and regulations; 

(10) Accept and use, in quantities 

that may be efficiently utilized in the 

Program, such foods as may be offered 

as a donation by the Department; 

(11) Have access to facilities nec-

essary for storing, preparing, and serv-

ing food; 

(12) Maintain a financial manage-

ment system as prescribed by the State 

agency; 

(13) Maintain on file documentation 

of site visits and reviews in accordance 

with § 225.15(d) (2) and (3); 

(14) Upon request, make all accounts 

and records pertaining to the Program 

available to State, Federal, or other 

authorized officials for audit or admin-

istrative review, at a reasonable time 

and place. The records shall be retained 

for a period of 3 years after the end of 

the fiscal year to which they pertain, 

unless audit or investigative findings 

have not been resolved, in which case 

the records shall be retained until all 

issues raised by the audit or investiga-

tion have been resolved; 

(15) Maintain children on site while 

meals are consumed; and 

(16) Retain final financial and admin-

istrative responsibility for its program. 

(f) Special Account. In addition, the 

State agency may require any vended 

sponsor to enter into a special account 

agreement with the State agency. The 

special account agreement shall stipu-

late that the sponsor shall establish a 

special account with a State agency or 

Federally insured bank for operating 

costs payable to the sponsor by the 

State. The agreement shall also stipu-

late that any disbursement of monies 

from the account must be authorized 

by both the sponsor and the food serv-

ice management company. The special 

account agreement may contain such 

other terms, agreed to by both the 

sponsor and the food service manage-

ment company, which are consistent 

with the terms of the contract between 

the sponsor and the food service man-

agement company. A copy of the spe-

cial account agreement shall be sub-

mitted to the State agency and an-

other copy maintained on file by the 

sponsor. Any charges made by the bank 

for the account described in this sec-

tion shall be considered an allowable 

sponsor administrative cost. 

(g) Food service management company 
registration. A State agency may re-

quire each food service management 

company, operating within the State, 

to register based on State procedures. 

A State agency may further require 

the food service management company 

to certify that the information sub-

mitted on its application for registra-

tion is true and correct and that the 

food service management company is 

aware that misrepresentation may re-

sult in prosecution under applicable 

State and Federal statutes. 

(h) Monitoring of food service manage-
ment company procurements. (1) The 

State agency shall ensure that spon-

sors’ food service management com-

pany procurements are carried out in 

accordance with §§ 225.15(h) and 225.17 

of this part. 

(2) Each State agency shall develop a 

standard form of contract for use by 

sponsors in contracting with food serv-

ice management companies. Sponsors 

which are public entities, sponsors 

with exclusive year-round contracts 

with a food service management com-

pany, and sponsors whose food service 
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management company contract(s) do 

not exceed $10,000 in aggregate value 

may use their existing or usual form of 

contract, provided that such form of 

contract has been submitted to and ap-

proved by the State agency. The stand-

ard contract developed by the State 

agency shall expressly and without ex-

ception provide that: 

(i) All meals prepared by a food serv-

ice management company shall be 

unitized, with or without milk or juice, 

unless the State agency has approved, 

pursuant to paragraph (h)(3) of this 

section, a request for exceptions to the 

unitizing requirement for certain com-

ponents of a meal; 

(ii) A food service management com-

pany entering into a contract with a 

sponsor under the Program shall not 

subcontract for the total meal, with or 

without milk, or for the assembly of 

the meal; 

(iii) The sponsor shall provide to the 

food service management company a 

list of State agency approved food serv-

ice sites, along with the approved level 

for the number of meals which may be 

claimed for reimbursement for each 

site, established under § 225.6(d)(2), and 

shall notify the food service manage-

ment company of all sites which have 

been approved, cancelled, or termi-

nated subsequent to the submission of 

the initial approved site list and of any 

changes in the approved level of meal 

service for a site. Such notification 

shall be provided within the time lim-

its mutually agreed upon in the con-

tract; 

(iv) The food service management 

company shall maintain such records 

(supported by invoices, receipts, or 

other evidence) as the sponsor will 

need to meet its responsibilities under 

this part, and shall submit all required 

reports to the sponsor promptly at the 

end of each month, unless more fre-

quent reports are required by the spon-

sor; 

(v) The food service management 

company must have State or local 

health certification for the facility in 

which it proposes to prepare meals for 

use in the Program. It must ensure 

that health and sanitation require-

ments are met at all times. In addition, 

the food service management company 

must ensure that meals are inspected 

periodically to determine bacteria lev-

els present in the meals and that the 

bacteria levels found to be present in 

the meals conform with the standards 

set by local health authorities. The re-

sults of the inspections must be sub-

mitted promptly to the sponsor and to 

the State agency. 

(vi) The meals served under the con-

tract shall conform to the cycle menus 

and meal quality standards and food 

specifications approved by the State 

agency and upon which the bid was 

based; 

(vii) The books and records of the 

food service management company per-

taining to the sponsor’s food service 

operation shall be available for inspec-

tion and audit by representatives of 

the State agency, the Department and 

the U.S. Government Accountability 

Office at any reasonable time and place 

for a period of 3 years from the date of 

receipt of final payment under the con-

tract, except that, if audit or investiga-

tion findings have not been resolved, 

such records shall be retained until all 

issues raised by the audit or investiga-

tion have been resolved; 

(viii) The sponsor and the food serv-

ice management company shall operate 

in accordance with current Program 

regulations; 

(ix) The food service management 

company shall be paid by the sponsor 

for all meals delivered in accordance 

with the contract and this part. How-

ever, neither the Department nor the 

State agency assumes any liability for 

payment of differences between the 

number of meals delivered by the food 

service management company and the 

number of meals served by the sponsor 

that are eligible for reimbursement; 

(x) Meals shall be delivered in accord-

ance with a delivery schedule pre-

scribed in the contract; 

(xi) Increases and decreases in the 

number of meals ordered shall be made 

by the sponsor, as needed, within a 

prior notice period mutually agreed 

upon; 

(xii) All meals served under the Pro-

gram shall meet the requirements of 

§ 225.16; 

(xiii) In cases of nonperformance or 

noncompliance on the part of the food 

service management company, the 

company shall pay the sponsor for any 
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excess costs which the sponsor may 

incur by obtaining meals from another 

source; 

(xiv) If the State agency requires the 

sponsor to establish a special account 

for the deposit of operating costs pay-

ments in accordance with the condi-

tions set forth in § 225.6(f), the contract 

shall so specify; 

(xv) The food service management 

company shall submit records of all 

costs incurred in the sponsor’s food 

service operation in sufficient time to 

allow the sponsor to prepare and sub-

mit the claim for reimbursement to 

meet the 60-day submission deadline; 

and 

(xvi) The food service management 

company shall comply with the appro-

priate bonding requirements, as set 

forth in § 225.15(h)(6) through (h)(8). 

(3) All meals prepared by a food serv-

ice management company shall be 

unitized, with or without milk or juice, 

unless the sponsor submits to the State 

agency a request for exceptions to the 

unitizing requirement for certain com-

ponents of a meal. These requests shall 

be submitted to the State agency in 

writing in sufficient time for the State 

agency to respond prior to the spon-

sor’s advertising for bids. The State 

agency shall notify the sponsor in writ-

ing of its determination in a timely 

manner. 

(4) Each State agency shall have a 

representative present at all food serv-

ice management company procurement 

bid openings when sponsors are ex-

pected to receive more than $100,000 in 

Program payments. 

(5) Copies of all contracts between 

sponsors and food service management 

companies, along with a certification 

of independent price determination, 

shall be submitted to the State agency 

prior to the beginning of Program oper-

ations. Sponsors shall also submit to 

the State agency copies of all bids re-

ceived and their reason for selecting 

the food service management company 

chosen. 

(6) All bids in an amount which ex-

ceeds the lowest bid shall be submitted 

to the State agency for approval before 

acceptance. All bids totaling $100,000 or 

more shall be submitted to the State 

agency for approval before acceptance. 

State agencies shall respond to a re-

quest for approval of such bids within 5 

working days of receipt. 

(7) Failure by a sponsor to comply 

with the provisions of this paragraph 

or § 225.15(h)(1) shall be sufficient 

grounds for the State agency to termi-

nate participation by the sponsor in ac-

cordance with § 225.18(b). 

(i) Meal pattern exceptions. The State 

agency shall review and act upon re-

quests for exceptions to the meal pat-

tern in accordance with the guidelines 

and limitations set forth in § 225.16. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13467, Apr. 10, 1990; ; 64 FR 72484, Dec. 28, 

1999; 64 FR 72896, Dec. 29, 1999; 72 FR 10895, 

Mar. 12, 2007; 76 FR 22798, Apr. 25, 2011; 78 FR 

13450, Feb. 28, 2013] 

§ 225.7 Program monitoring and assist-
ance. 

(a) Training. Prior to the beginning of 

Program operations, each State agency 

shall make available training in all 

necessary areas of Program adminis-

tration to sponsor personnel, food serv-

ice management company representa-

tives, auditors, and health inspectors 

who will participate in the Program in 

that State. Prior to Program oper-

ations, the State agency shall ensure 

that the sponsor’s supervisory per-

sonnel responsible for the food service 

receive training in all necessary areas 

of Program administration and oper-

ations. This training shall reflect the 

fact that individual sponsors or groups 

of sponsors require different levels and 

areas of Program training. State agen-

cies are encouraged to utilize in such 

training, and in the training of site 

personnel, sponsor personnel who have 

previously participated in the Pro-

gram. Training should be made avail-

able at convenient locations. State 

agencies are not required to conduct 

this training for sponsors operating the 

Program during unanticipated school 

closures during the period from Octo-

ber through April (or at any time of 

the year in an area with a continuous 

school calendar). 

(b) Program materials. Each State 

agency shall develop and make avail-

able all necessary Program materials 

in sufficient time to enable applicant 

sponsors to prepare adequately for the 

Program. 
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(c) Food specifications and meal quality 
standards. With the assistance of the 

Department, each State agency shall 

develop and make available to all spon-

sors minimum food specifications and 

model meal quality standards which 

shall become part of all contracts be-

tween vended sponsors and food service 

management companies. 

(d) Program monitoring and assistance. 
The State agency shall conduct Pro-

gram monitoring and provide Program 

assistance according to the following 

provisions: 

(1) Pre-approval visits. The State agen-

cy shall conduct pre-approval visits of 

sponsors and sites, as specified below, 

to assess the applicant sponsor’s or 

site’s potential for successful Program 

operations and to verify information 

provided in the application. The State 

agency shall visit prior to approval: 

(i) All applicant sponsors which did 

not participate in the program in the 

prior year. However, if a sponsor is a 

school food authority, has been re-

viewed by the State agency under the 

National School Lunch Program during 

the preceding 12 months, and had no 

significant deficiencies noted in that 

review, a pre-approval visit may be 

conducted at the discretion of the 

State agency. In addition, pre-approval 

visits of sponsors proposing to operate 

the Program during unanticipated 

school closures during the period from 

October through April (or at any time 

of the year in an area with a contin-

uous school calendar) may be con-

ducted at the discretion of the State 

agency; 

(ii) All applicant sponsors which, as a 

result of operational problems noted in 

the prior year, the State agency has 

determined need a pre-approval visit; 

and 

(iii) All sites which the State agency 

has determined need a pre-approval 

visit. 

(2) Sponsor and site reviews—(i) Gen-
eral. The State agency must review 

sponsors and sites to ensure compli-

ance with Program regulations, the De-

partment’s non-discrimination regula-

tions (7 CFR part 15) and any other ap-

plicable instructions issued by the De-

partment. In determining which spon-

sors and sites to review, the State 

agency must, at a minimum, consider 

the sponsors’ and sites’ previous par-

ticipation in the Program, their cur-

rent and previous Program perform-

ance, and the results of previous re-

views of the sponsor and sites. When 

the same school food authority per-

sonnel administer this Program as well 

as the National School Lunch Program 

(7 CFR part 210), the State agency is 

not required to conduct a review of the 

Program in the same year in which the 

National School Lunch Program oper-

ations have been reviewed and deter-

mined to be satisfactory. Reviews shall 

be conducted as follows: 

(ii) Frequency and number of required 
reviews. State agencies shall: 

(A) Conduct a review of every new 

sponsor at least once during the first 

year of operation; 

(B) Annually review a number of 

sponsors whose program reimburse-

ments, in the aggregate, accounted for 

at least one-half of the total program 

meal reimbursements in the State in 

the prior year; 

(C) Annually review every sponsor 

which experienced significant oper-

ational problems in the prior year; 

(D) Review each sponsor at least once 

every three years; and 

(E) As part of each sponsor review, 

conduct reviews of at least 10 percent 

of each sponsor’s sites, or one site, 

whichever number is greater. 

(3) Follow-up reviews. The State agen-

cy shall conduct follow-up reviews of 

sponsors and sites as necessary. 

(4) Monitoring system. Each State 

agency shall develop and implement a 

monitoring system to ensure that 

sponsors, including site personnel, and 

the sponsor’s food service management 

company, if applicable, immediately 

receive a copy of any review reports 

which indicate Program violations and 

which could result in a Program dis-

allowance. 

(5) Records. Documentation of Pro-

gram assistance and the results of such 

assistance shall be maintained on file 

by the State agency. 

(6) Food service management company 
facility visits. As a part of the review of 

any vended sponsor which contracts for 

the preparation of meals, the State 

agency shall inspect the food service 

management company’s facilities. 

Each State agency shall establish an 
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order of priority for visiting facilities 

at which food is prepared for the Pro-

gram. The State agency shall respond 

promptly to complaints concerning fa-

cilities. If a food service management 

company fails to correct violations 

noted by the State agency during a re-

view, the State agency shall notify the 

sponsor and the food service manage-

ment company that reimbursement 

shall not be paid for meals prepared by 

the food service management company 

after a date specified in the notifica-

tion. Funds provided for in § 225.5(f) 

may be used for conducting food serv-

ice management company facility in-

spections. 

(7) Forms for reviews by sponsors. Each 

State agency shall develop and provide 

monitor review forms to all approved 

sponsors. These forms shall be com-

pleted by sponsor monitors. The mon-

itor review form shall include, but not 

be limited to, the time of the review-

er’s arrival and departure, the site su-

pervisor’s signature, a certification 

statement to be signed by the monitor, 

the number of meals prepared or deliv-

ered, the number of meals served to 

children, the deficiencies noted, the 

corrective actions taken by the spon-

sor, and the date of such actions. 

(8) Statistical monitoring. State agen-

cies may use statistical monitoring 

procedures in lieu of the site moni-

toring requirements prescribed in para-

graph (d)(2) of this section to accom-

plish the monitoring and technical as-

sistance aspects of the Program. State 

agencies which use statistical moni-

toring procedures may use the findings 

in evaluating claims for reimburse-

ment. Statistical monitoring may be 

used for some or all of a State’s spon-

sors. Use of statistical monitoring does 

not eliminate the requirements for re-

viewing sponsors as specified in para-

graph (d)(2) of this section. 

(9) Corrective actions. Corrective ac-

tions which the State agency may take 

when Program violations are observed 

during the conduct of a review are dis-

cussed in § 225.11. The State agency 

shall conduct follow-up reviews as ap-

propriate when corrective actions are 

required. 

(e) Other facility inspections and meal 
quality tests. In addition to those in-

spections required by paragraph (d)(6) 

of this section, the State agency may 

also conduct, or arrange to have con-

ducted: inspections of self-preparation 

and vended sponsors’ food preparation 

facilities; inspections of food service 

sites; and meal quality tests. The pro-

cedures for carrying out these inspec-

tions and tests shall be consistent with 

procedures used by local health au-

thorities. For inspections of food serv-

ice management companies’ facilities 

not conducted by State agency per-

sonnel, copies of the results shall be 

provided to the State agency. The com-

pany and the sponsor shall also imme-

diately receive a copy of the results of 

these inspections when corrective ac-

tion is required. If a food service man-

agement company fails to correct vio-

lations noted by the State agency dur-

ing a review, the State agency shall no-

tify the sponsor and the food service 

management company that reimburse-

ment shall not be paid for meals pre-

pared by the food service management 

company after a date specified in the 

notification. Funds provided for in 

§ 225.5(f) may be used for conducting 

these inspections and tests. 

(f) Financial management. Each State 

agency shall establish a financial man-

agement system, in accordance with 2 

CFR part 200, subpart D and E, and 

USDA implementing regulations 2 CFR 

part 400 and part 415, as applicable, and 

FNS guidance, to identify allowable 

Program costs and to establish stand-

ards for sponsor recordkeeping and re-

porting. The State agency shall provide 

guidance on these financial manage-

ment standards to each sponsor. 

(g) Nondiscrimination. (1) Each State 

agency shall comply with all require-

ments of title VI of the Civil Rights 

Act of 1964, title IX of the Education 

Amendments of 1972, section 504 of the 

Rehabilitation Act of 1973, the Age Dis-

crimination Act of 1975, and the De-

partment’s regulations concerning non-

discrimination (7 CFR parts 15, 15a and 

15b), including requirements for racial 

and ethnic participation data collec-

tion, public notification of the non-

discrimination policy, and reviews to 

assure compliance with such policy, to 

the end that no person shall, on the 

grounds of race, color, national origin, 

sex, age, or disability, be excluded from 

participation in, be denied the benefits 
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of, or be otherwise subjected to dis-

crimination under, the Program. 
(2) Complaints of discrimination filed 

by applicants or participants shall be 

referred to FNS or the Secretary of Ag-

riculture, Washington, DC 20250. A 

State agency which has an established 

grievance or complaint handling proce-

dure may resolve sex and handicap dis-

crimination complaints before refer-

ring a report to FNS. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13468, Apr. 10, 1990; 64 FR 72485, Dec. 28, 

1999; 64 FR 72898, Dec. 29, 1999; 71 FR 39518, 

July 13, 2006; 76 FR 22798, Apr. 25, 2011; 81 FR 

66492, Sept. 28, 2016] 

§ 225.8 Records and reports. 
(a) Each State agency shall maintain 

complete and accurate current ac-

counting records of its Program oper-

ations which will adequately identify 

funds authorizations, obligations, un-

obligated balances, assets, liabilities, 

income, claims against sponsors and ef-

forts to recover overpayments, and ex-

penditures for administrative and oper-

ating costs. These records shall be re-

tained for a period of three years after 

the date of the submission of the final 

Program Operations and Financial Sta-

tus Report (FNS–777), except that, if 

audit findings have not been resolved, 

the affected records shall be retained 

beyond the three year period until such 

time as any issues raised by the audit 

findings have been resolved. The State 

agency shall also retain a complete 

record of each review or appeal con-

ducted, as required under § 225.13, for a 

period of three years following the date 

of the final determination on the re-

view or appeal. Records may be kept in 

their original form or on microfilm. 
(b) Each State agency shall submit to 

FNS a final report on the Summer 

Food Service Program Operations 

(FNS–418) for each month no more than 

90 days following the last day of the 

month covered by the report. States 

shall not receive Program funds for 

any month for which the final report is 

not postmarked and/or submitted with-

in this time limit unless FNS grants an 

exception. Upward adjustments to a 

State’s report shall not be made after 

90 days from the month covered by the 

report unless authorized by FNS. 

Downward adjustments shall always be 

made without FNS authorization, re-

gardless of when it is determined that 

such adjustments need to be made. Ad-

justments to a State’s report shall be 

reported to FNS in accordance with 

procedures established by FNS. Each 

State agency shall also submit to FNS 

a quarterly Financial Status Report 

(FNS–777) on the use of Program funds. 

Such reports shall be submitted no 

later than 30 days after the end of each 

fiscal year quarter. Obligations shall be 

reported only for the fiscal year in 

which they occur. Action may be taken 

against the State agency, in accord-

ance with § 225.5(a)(1), for failure to 

submit accurate and timely reports. 

(c) The State agency must submit to 

FNS a final Financial Status Report no 

later than 120 days after the end of the 

fiscal year, on a form (FNS–777) pro-

vided by FNS. Any requested increase 

in reimbursement levels for a fiscal 

year resulting from corrective action 

taken after submission of the final Pro-

gram Operations and Financial Status 

Reports shall be submitted to FNS for 

approval. The request shall be accom-

panied by a written explanation of the 

basis for the adjustment and the ac-

tions taken to minimize the need for 

such adjustments in the future. If FNS 

approves such an increase, it will make 

payment, subject to availability of 

funds. Any reduction in reimbursement 

for that fiscal year resulting from cor-

rective action taken after submission 

of the final fiscal year Program Oper-

ations and Financial Status Reports 

shall be handled in accordance with the 

provisions of § 225.12(d), except that 

amounts recovered may not be used to 

make Program payments. 

(d)(1) By May 1 of each year, State 

agencies must submit to the appro-

priate FNSRO a list of potential pri-

vate nonprofit organization sponsors. 

The list must include the following in-

formation for each applicant sponsor: 

(i) Name and address; 

(ii) Geographical area(s) proposed to 

be served; 

(iii) Proposed number of sites; and 

(iv) Any available details of each pro-

posed site including address, dates of 

operation, and estimated daily attend-

ance. 
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(2) State agencies must also notify 

the appropriate FNSRO within 5 work-

ing days after they approve each pri-

vate nonprofit organization to partici-

pate as a SFSP sponsor. When State 

agencies notify the FNSRO of sponsor 

approval, they must provide the fol-

lowing information: 
(i) Any changes to site locations, 

dates of operation, and estimated daily 

attendance that was previously pro-

vided; 
(ii) The hours and type(s) of approved 

meal service at each site; 
(iii) The type of site approval—open, 

restricted open, closed enrolled, or 

camp; and 
(iv) Any other important details 

about each site that would help the 

FNSRO plan reviews, including wheth-

er the site is rural or urban, or vended 

or self-preparation. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13469, Apr. 10, 1990; 64 FR 72485, Dec. 28, 

1999; 65 FR 82251, Dec. 28, 2000; 81 FR 66492, 

Sept. 28, 2016] 

§ 225.9 Program assistance to spon-
sors. 

(a) Start-up payments. At their discre-

tion, State agencies may make start- 

up payments to sponsors which have 

executed Program agreements. Start- 

up payments shall not be made more 

than two months before the sponsor is 

scheduled to begin food service oper-

ations and shall not exceed 20 percent 

of the sponsor’s approved administra-

tive budget. The amount of the start- 

up payment shall be deducted from the 

first advance payment for administra-

tive costs or, if the sponsor does not re-

ceive advance payments, from the first 

administrative reimbursement. 
(b) Commodity assistance. (1) Sponsors 

eligible to receive commodities under 

the Program include: Self-preparation 

sponsors; sponsors which have entered 

into an agreement with a school or 

school food authority for the prepara-

tion of meals; and sponsors which are 

school food authorities and have com-

petitively procured Program meals 

from the same food service manage-

ment company from which they com-

petitively procured meals for the Na-

tional School Lunch Program during 

the last period in which school was in 

session. The State agency shall make 

available to these sponsors information 

on available commodities. Sponsors 

shall use in the Program food donated 

by the Department and accepted by 

sponsors. 

(2) Not later than June 1 of each 

year, State agencies shall prepare a list 

of the sponsors which are eligible to re-

ceive commodities and the average 

daily number of eligible meals to be 

served by each of these sponsors. If the 

State agency does not handle the dis-

tribution of commodities donated by 

the Department, this list shall be for-

warded to the agency of the State re-

sponsible for the distribution of com-

modities. The State agency shall be re-

sponsible for promptly revising the list 

to reflect additions or terminations of 

sponsors and for adjusting the average 

daily participation data as it deems 

necessary. 

(c) Advance payments. At the spon-

sor’s request, State agencies shall 

make advance payments to sponsors 

which have executed Program agree-

ments in order to assist these sponsors 

in meeting operating costs and admin-

istrative expenses. For sponsors oper-

ating under a continuous school cal-

endar, all advance payments shall be 

forwarded on the first day of each 

month of operation. Advance payments 

shall be made by the dates specified in 

paragraphs (c) (1) and (2) of this section 

for all other sponsors whose requests 

are received at least 30 days prior to 

those dates. Requests received less 

than 30 days prior to those dates shall 

be acted upon within 30 days of receipt. 

When making advance payments, State 

agencies shall observe the following 

criteria: 

(1) Operating costs. (i) State agencies 

shall make advance payments for oper-

ating costs by June 1, July 15, and Au-

gust 15. Except for school food authori-

ties, sponsors must conduct training 

sessions before receiving the second ad-

vance payment. Training sessions must 

cover Program duties and responsibil-

ities for the sponsor’s staff and for site 

personnel. A sponsor shall not receive 

advance operating cost payments for 

any month in which it will participate 

in the Program for less than ten days. 

(ii) To determine the amount of the 

advance payment to any sponsor, the 

State agency shall employ whichever 
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of the following methods will result in 

the larger payment: 

(A) The total operating costs paid to 

the sponsor for the same calendar 

month in the preceding year; or 

(B) For vended sponsors, 50 percent of 

the amount determined by the State 

agency to be needed that month for 

meals, and, for self-preparation spon-

sors, 65 percent of the amount deter-

mined by the State agency to be need-

ed that month for meals. 

(2) Administrative costs. (i) State agen-

cies shall make advance payments for 

administrative costs by June 1 and 

July 15. To be eligible for the second 

advance payment, the sponsor must 

certify that it is operating the number 

of sites for which the administrative 

budget was approved and that its pro-

jected administrative costs do not dif-

fer significantly from the approved 

budget. A sponsor shall not receive ad-

vance administrative costs payments 

for any month in which it will partici-

pate in the Program for less than 10 

days. However, if a sponsor operates for 

less than 10 days in June but for at 

least 10 days in August, the second ad-

vance administrative costs payment 

shall be made by August 15. 

(ii) Each payment shall equal one- 

third of the total amount which the 

State agency determines the sponsor 

will need to administer its program. 

For sponsors which will operate for 10 

or more days in only one month and, 

therefore, will qualify for only one ad-

vance administrative costs payment, 

the payment shall be no less than one- 

half, and no more than two-thirds, of 

the total amount which the State 

agency determines the sponsor will 

need to administer its program. 

(3) Advance payment estimates. When 

determining the amount of advance 

payments payable to the sponsor, the 

State agency shall make the best pos-

sible estimate based on the sponsor’s 

request and any other available data. 

Under no circumstances may the 

amount of the advance payment for op-

erating or administrative costs exceed 

the amount estimated by the State 

agency to be needed by the sponsor to 

meet operating or administrative 

costs, respectively. 

(4) Limit. The sum of the advance op-

erating and administrative costs pay-

ments to a sponsor for any one month 

shall not exceed $40,000 unless the 

State agency determines that a larger 

payment is necessary for the effective 

operation of the Program and the spon-

sor demonstrates sufficient adminis-

trative and managerial capability to 

justify a larger payment. 

(5) Deductions from advance payments. 

The State agency shall deduct from ei-

ther advance operating payments or 

advance administrative payments the 

amount of any previous payment which 

is under dispute or which is part of a 

demand for recovery under § 225.12. 

(6) Withholding of advance payments. If 

the State agency has reason to believe 

that a sponsor will not be able to sub-

mit a valid claim for reimbursement 

covering the month for which advance 

payments have already been made, the 

subsequent month’s advance payment 

shall be withheld until a valid claim is 

received. 

(7) Repayment of excess advance pay-

ments. Upon demand of the State agen-

cy, sponsors shall repay any advance 

Program payments in excess of the 

amount cited on a valid claim for reim-

bursement. 

(d) Reimbursements. Sponsors shall 

not be eligible for reimbursements for 

operating and administrative costs un-

less they have executed an agreement 

with the State agency. All reimburse-

ments shall be in accordance with the 

terms of this agreement. Reimburse-

ments shall not be paid for meals 

served at a site before the sponsor has 

received written notification that the 

site has been approved for participa-

tion in the Program. Income accruing 

to a sponsor’s program shall be de-

ducted from combined operating and 

administrative costs. The State agency 

may make full or partial reimburse-

ment upon receipt of a claim for reim-

bursement, but shall first make any 

necessary adjustments in the amount 

to be paid. The following requirements 

shall be observed in submitting and 

paying claims: 

(1) School food authorities that oper-

ate the Program, and operate more 

than one child nutrition program under 

a single State agency, must use a com-

mon claim form (as provided by the 
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State agency) for claiming reimburse-

ment for meals served under those pro-

grams. 

(2) No reimbursement may be issued 

until the sponsor certifies that it oper-

ated all sites for which it is approved 

and that there has been no significant 

change in its projected administrative 

costs since its preceding claim and, for 

a sponsor receiving an advance pay-

ment for only one month, that there 

has been no significant change in its 

projected administrative costs since its 

initial advance administrative costs 

payment. 

(3) Sponsors which operate less than 

10 days in the final month of oper-

ations shall submit a combined claim 

for the final month and the immediate 

preceding month within 60 days of the 

last day of operation. 

(4) The State agency shall forward re-

imbursements within 45 days of receiv-

ing valid claims. If a claim is incom-

plete or invalid, the State agency shall 

return the claim to the sponsor within 

30 days with an explanation of the rea-

son for disapproval. If the sponsor sub-

mits a revised claim, final action shall 

be completed within 45 days of receipt. 

(5) Claims for reimbursement shall 

report information in accordance with 

the financial management system es-

tablished by the State agency, and in 

sufficient detail to justify the reim-

bursement claimed and to enable the 

State agency to provide the Reports of 

Summer Food Service Program Oper-

ations required under § 225.8(b). In sub-

mitting a claim for reimbursement, 

each sponsor shall certify that the 

claim is correct and that records are 

available to support this claim. Failure 

to maintain such records may be 

grounds for denial of reimbursement 

for meals served and/or administrative 

costs claimed during the period cov-

ered by the records in question. The 

costs of meals served to adults per-

forming necessary food service labor 

may be included in the claim. Under no 

circumstances may a sponsor claim the 

cost of any disallowed meals as oper-

ating costs. 

(6) A final Claim for Reimbursement 

shall be postmarked and/or submitted 

to the State agency not later than 60 

days after the last day of the month 

covered by the claim. State agencies 

may establish shorter deadlines at 

their discretion. Claims not filed with-

in the 60 day deadline shall not be paid 

with Program funds unless FNS deter-

mines that an exception should be 

granted. The State agency shall 

promptly take corrective action with 

respect to any Claim for Reimburse-

ment as determined necessary through 

its claim review process or otherwise. 

In taking such corrective action, State 

agencies may make upward adjust-

ments in Program funds claimed on 

claims filed within the 60 day deadline 

if such adjustments are completed 

within 90 days of the last day of the 

month covered by the claim and are re-

flected in the final Program Operations 

Report (FNS–418). Upward adjustments 

in Program funds claimed which are 

not reflected in the final FNS–418 for 

the month covered by the claim cannot 

be made unless authorized by FNS. 

Downward adjustments in Program 

funds claimed shall always be made 

without FNS authorization, regardless 

of when it is determined that such ad-

justments are necessary. 

(7) Payments to a sponsor for oper-

ating costs must equal the lesser of the 

following totals: 

(i) The actual operating costs in-

curred by the sponsor; or 

(ii) The sum of the amounts derived 

by multiplying the number of meals, 

by type, actually served under the 

sponsor’s program to eligible children 

by the current rates for each meal 

type, as adjusted in accordance with 

paragraph (d)(9) of this section. 

(8) Payments to a sponsor for admin-

istrative costs must equal the lowest of 

the following totals: 

(i) The amount estimated in the 

sponsor’s approved administrative 

budget (taking into account any 

amendments); 

(ii) The actual administrative costs 

incurred by the sponsor; or 

(iii) The sum of the amounts derived 

by multiplying the number of meals, 

by type, actually served under the 

sponsor’s program to eligible children 

by the current administrative rates for 
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each meal type, as adjusted in accord-

ance with paragraph (d)(9) of this sec-

tion. Sponsors must be eligible to re-

ceive additional administrative reim-

bursement for each meal served to par-

ticipating children at rural or self- 

preparation sites, and the rates for 

such additional administrative reim-

bursement must be adjusted in accord-

ance with paragraph (d)(9) of this sec-

tion. 

(9) On each January 1, or as soon 

thereafter or as practicable, FNS will 

publish a notice in the FEDERAL REG-

ISTER announcing any adjustment to 

the reimbursement rates described in 

paragraphs (d)(7)(ii) and (d)(8)(iii) of 

this section. Adjustments will be based 

upon changes in the series for food 

away from home of the Consumer Price 

Index(CPI) for all urban consumers 

since the establishment of the rates. 

Higher rates will be established for 

Alaska and Hawaii, based on the CPI 

for those States. 

(10) Sponsors of camps shall be reim-

bursed only for meals served to chil-

dren in camps whose eligibility for 

Program meals is documented. Spon-

sors of NYSP sites shall only claim re-

imbursement for meals served to chil-

dren enrolled in the NYSP. 

(11) If a State agency has reason to 

believe that a sponsor or food service 

management company has engaged in 

unlawful acts in connection with Pro-

gram operations, evidence found in au-

dits, reviews, or investigations shall be 

a basis for nonpayment of the applica-

ble sponsor’s claims for reimburse-

ment. 

(e) The sponsor may claim reim-

bursement for any meals which are ex-

amined for meal quality by the State 

agency, auditors, or local health au-

thorities and found to meet the meal 

pattern requirements. 

(f) The sponsor shall not claim reim-

bursement for meals served to children 

at any site in excess of the site’s ap-

proved level of meal service, if one has 

been established under § 225.6(d)(2). 

However, the total number of meals for 

which operating costs are claimed may 

exceed the approved level of meal serv-

ice if the meals exceeding this level 

were served to adults performing nec-

essary food service labor in accordance 

with paragraph (d)(5) of this section. In 

reviewing a sponsor’s claim, the State 

agency shall ensure that reimburse-

ments for second meals are limited to 

the percentage tolerance established in 

§ 225.15(b)(4). 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13469, Apr. 10, 1990; 64 FR 72485, Dec. 28, 

1999] 

§ 225.10 Audits and management eval-
uations. 

(a) Audits. State agencies shall ar-

range for audits of their own oper-

ations to be conducted in accordance 

with 2 CFR part 200, subpart F and 

USDA implementing regulations 2 CFR 

part 400 and part 415. Unless otherwise 

exempt, sponsors shall arrange for au-

dits to be conducted in accordance with 

2 CFR part 200, subpart F and USDA 

implementing regulations 2 CFR part 

400 and part 415. State agencies shall 

provide OIG with full opportunity to 

audit the State agency and sponsors. 

Unless otherwise exempt, audits at the 

State and sponsor levels shall be con-

ducted in accordance with 2 CFR part 

200, subpart F and Appendix XI, Com-

pliance Supplement and USDA imple-

menting regulations 2 CFR part 400 and 

part 415. While OIG shall rely to the 

fullest extent feasible upon State-spon-

sored audits of sponsors, it shall, when 

considered necessary, (1) make audits 

on a State-wide basis, (2) perform on- 

site test audits, and (3) review audit re-

ports and related working papers of au-

dits performed by or for State agencies. 

(b) Management evaluations. (1) State 

agencies shall provide FNS with full 

opportunity to conduct management 

evaluations (including visits to spon-

sors) of all operations of the State 

agency. Each State agency shall make 

available its records, including records 

of the receipts and expenditures of 

funds, upon a reasonable request by 

FNS. 

(2) The State agency shall fully re-

spond to any recommendations made 

by FNSRO pursuant to the manage-

ment evaluation. 

(3) FNSRO may require the State 

agency to submit on 20 days notice a 

corrective action plan regarding seri-

ous problems observed during any 

phase of the management evaluation. 
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(c) Disregards. In conducting manage-
ment evaluations or audits for any fis-
cal year, the State agency, FNS or OIG 
may disregard overpayment which does 
not exceed $100 or, in the case of State 
agency administered programs, does 
not exceed the amount established by 
State law, regulations or procedures as 
a minimum for which claims will be 
made for State losses generally. No 
overpayment shall be disregarded, how-
ever, when there are unpaid claims for 
the same fiscal year from which the 
overpayment can be deducted or when 
there is substantial evidence of viola-
tion of criminal law or civil fraud stat-
utes. 

[54 FR 18208, Apr. 27, 1989, as amended at 71 

FR 39518, July 13, 2006; 81 FR 66492, Sept. 28, 

2016] 

§ 225.11 Corrective action procedures. 
(a) Purpose. The provisions in this 

section shall be used by the State agen-
cy to improve Program performance. 

(b) Investigations. Each State agency 

shall promptly investigate complaints 

received or irregularities noted in con-

nection with the operation of the Pro-

gram, and shall take appropriate ac-

tion to correct any irregularities. The 

State agency shall maintain on file all 

evidence relating to such investiga-

tions and actions. The State agency 

shall inform the appropriate FNSRO of 

any suspected fraud or criminal abuse 

in the Program which would result in a 

loss or misuse of Federal funds. The 

Department may make investigations 

at the request of the State agency, or 

where the Department determines in-

vestigations are appropriate. 
(c) Denial of applications and termi-

nation of sponsors. Except as specified 

below, the State agency shall not enter 

into an agreement with any applicant 

sponsor identifiable through its cor-

porate organization, officers, employ-

ees, or otherwise, as an institution 

which participated in any Federal child 

nutrition program and was seriously 

deficient in its operation of any such 

program. The State agency shall termi-

nate the Program agreement with any 

sponsor which it determines to be seri-

ously deficient. However, the State 

agency shall afford a sponsor reason-

able opportunity to correct problems 

before terminating the sponsor for 

being seriously deficient. The State 

agency may approve the application of 

a sponsor which has been disapproved 

or terminated in prior years in accord-

ance with this paragraph if the sponsor 

demonstrates to the satisfaction of the 

State agency that the sponsor has 

taken appropriate corrective actions to 

prevent recurrence of the deficiencies. 

Serious deficiencies which are grounds 

for disapproval of applications and for 

termination include, but are not lim-

ited to, any of the following: 

(1) Noncompliance with the applica-

ble bid procedures and contract re-

quirements of Federal child nutrition 

program regulations; 

(2) The submission of false informa-

tion to the State agency; 

(3) Failure to return to the State 

agency any start-up or advance pay-

ments which exceeded the amount 

earned for serving meals in accordance 

with this part, or failure to submit all 

claims for reimbursement in any prior 

year, provided that failure to return 

any advance payments for months for 

which claims for reimbursement are 

under dispute from any prior year shall 

not be grounds for disapproval in ac-

cordance with this paragraph; and 

(4) Program violations at a signifi-

cant proportion of the sponsor’s sites. 

Such violations include, but are not 

limited to, the following: 

(i) Noncompliance with the meal 

service time restrictions set forth at 

§ 225.16(c); 

(ii) Failure to maintain adequate 

records; 

(iii) Failure to adjust meal orders to 

conform to variations in the number of 

participating children; 

(iv) The simultaneous service of more 

than one meal to any child; 

(v) The claiming of Program pay-

ments for meals not served to partici-

pating children; 

(vi) Service of a significant number 

of meals which did not include required 

quantities of all meal components; 

(vii) Excessive instances of off-site 

meal consumption; 

(viii) Continued use of food service 

management companies that are in 

violation of health codes. 

(d) Meal service restriction. With the 

exception for residential camps set 
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forth at § 225.16(b)(1)(ii), the State agen-
cy shall restrict to one meal service 
per day: 

(1) Any food service site which is de-

termined to be in violation of the time 

restrictions for meal service set forth 

at § 225.16(c) when corrective action is 

not taken within a reasonable time as 

determined by the State agency; and 
(2) All sites under a sponsor if more 

than 20 percent of the sponsor’s sites 

are determined to be in violation of the 

time restrictions set forth at § 225.16(c). 

If this action results in children not re-

ceiving meals under the Program, the 

State agency shall make reasonable ef-

fort to locate another source of meal 

service for these children. 
(e) Meal disallowances. (1) If the State 

agency determines that a sponsor has 

failed to plan, prepare, or order meals 

with the objective of providing only 

one meal per child at each meal service 

at a site, the State agency shall dis-

allow the number of children’s meals 

prepared or ordered in excess of the 

number of children served. 
(2) If the State agency observes meal 

service violations during the conduct 

of a site review, the State agency shall 

disallow as meals served to children all 

of the meals observed to be in viola-

tion. 
(3) The State agency shall also dis-

allow children’s meals which are in ex-

cess of a site’s approved level estab-

lished under § 225.6(d)(2). 
(f) Corrective action and termination of 

sites. (1) Whenever the State agency ob-

serves violations during the course of a 

site review, it shall require the sponsor 

to take corrective action. If the State 

agency finds a high level of meal serv-

ice violations, the State agency shall 

require a specific immediate corrective 

action plan to be followed by the spon-

sor and shall either conduct a follow-up 

visit or in some other manner verify 

that the specified corrective action has 

been taken. 
(2) The State agency shall terminate 

the participation of a sponsor’s site if 

the sponsor fails to take action to cor-

rect the Program violations noted in a 

State agency review report within the 

timeframes established by the correc-

tive action plan. 
(3) The State agency shall imme-

diately terminate the participation of 

a sponsor’s site if during a review it de-

termines that the health or safety of 

the participating children is immi-

nently threatened. 

(4) If the site is vended, the State 

agency shall within 48 hours notify the 

food service management company pro-

viding meals to the site of the site’s 

termination. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13469, Apr. 10, 1990] 

§ 225.12 Claims against sponsors. 

(a) The State agency shall disallow 

any portion of a claim for reimburse-

ment and recover any payment to a 

sponsor not properly payable under 

this part, except as provided for in 

§ 225.10(c). State agencies may consider 

claims for reimbursement not properly 

payable if a sponsor’s records do not 

justify all costs and meals claimed. 

However, the State agency shall notify 

the sponsor of the reasons for any dis-

allowance or demand for repayment. 

(b) Minimum State agency collection 

procedures for unearned payments 

shall include: 

(1) Written demand to the sponsor for 

the return of improper payments; 

(2) If after 30 calendar days the spon-

sor fails to remit full payment or agree 

to a satisfactory repayment schedule, a 

second written demand for the return 

of improper payments, sent by certified 

mail, return receipt requested; 

(3) If after 60 calendar days following 

the original written demand, the spon-

sor fails to remit full payment or agree 

to a satisfactory repayment schedule, a 

third written demand for the return of 

improper payments, sent by certified 

mail, return receipt requested; 

(4) If after 90 calendar days following 

the original written demand, the spon-

sor fails to remit full payment or agree 

to a satisfactory repayment schedule, 

the State agency shall refer the claim 

against the sponsor to the appropriate 

State or Federal authorities for pursuit 

of legal remedies. 

(c) If FNS does not concur with the 

State agency’s action in paying a spon-

sor or in failing to collect an overpay-

ment, FNS shall notify the State agen-

cy of its intention to assert a claim 

against the State agency. In all such 

cases, the State agency shall have full 
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opportunity to submit evidence con-

cerning the action taken. The State 

agency shall be liable to FNS for fail-

ure to collect an overpayment unless 

FNS determines that the State agency 

has conformed with this part in issuing 

the payment and has exerted reason-

able efforts in accordance with para-

graph (b) of this section to recover the 

improper payment. 
(d) The amounts recovered by the 

State agency from sponsors may be 

utilized to make Program payments to 

sponsors for the period for which the 

funds were initially available and/or to 

repay the State for any of its own 

funds used to make payments on 

claims for reimbursement. Any 

amounts recovered which are not so 

utilized shall be returned to FNS in ac-

cordance with the requirements of this 

part. 

§ 225.13 Appeal procedures. 
(a) Each State agency shall establish 

a procedure to be followed by an appli-

cant appealing: A denial of an applica-

tion for participation; a denial of a 

sponsor’s request for an advance pay-

ment; a denial of a sponsor’s claim for 

reimbursement (except for late submis-

sion under § 225.9(d)(6)); a State agen-

cy’s refusal to forward to FNS an ex-

ception request by the sponsor for pay-

ment of a late claim or a request for an 

upward adjustment to a claim; a claim 

against a sponsor for remittance of a 

payment; the termination of the spon-

sor or a site; a denial of a sponsor’s ap-

plication for a site; a denial of a food 

service management company’s appli-

cation for registration, if applicable; or 

the revocation of a food service man-

agement company’s registration, if ap-

plicable. Appeals shall not be allowed 

on decisions made by FNS with respect 

to late claims or upward adjustments 

under § 225.9(d)(6). 
(b) At a minimum, appeal procedures 

shall provide that: 
(1) The sponsor or food service man-

agement company be advised in writing 

of the grounds upon which the State 

agency based the action. The notice of 

action, which shall be sent by certified 

mail, return receipt requested, shall 

also state that the sponsor or food 

service management company has the 

right to appeal the State’s action; 

(2) The sponsor or food service man-

agement company be advised in writing 

that the appeal must be made within a 

specified time and must meet the re-

quirements of paragraph (b)(4) of this 

section. The State agency shall estab-

lish this period of time at not less than 

one week nor more than two weeks 

from the date on which the notice of 

action is received; 

(3) The appellant be allowed the op-

portunity to review any information 

upon which the action was based; 

(4) The appellant be allowed to refute 

the charges contained in the notice of 

action either in person or by filing 

written documentation with the review 

official. To be considered, written doc-

umentation must be submitted by the 

appellant within seven days of submit-

ting the appeal, must clearly identify 

the State agency action being ap-

pealed, and must include a photocopy 

of the notice of action issued by the 

State agency; 

(5) A hearing be held by the review 

official in addition to, or in lieu of, a 

review of written information sub-

mitted by the appellant only if the ap-

pellant so specifies in the letter appeal-

ing the action. The appellant may re-

tain legal counsel or may be rep-

resented by another person. Failure of 

the appellant’s representative to ap-

pear at a scheduled hearing shall con-

stitute the appellant’s waiver of the 

right to a personal appearance before 

the review official, unless the review 

official agrees to reschedule the hear-

ing. A representative of the State agen-

cy shall be allowed to attend the hear-

ing to respond to the appellant’s testi-

mony and written information and to 

answer questions from the review offi-

cial; 

(6) If the appellant has requested a 

hearing, the appellant and the State 

agency shall be provided with at least 

5 days advance written notice, sent by 

certified mail, return receipt re-

quested, of the time and place of the 

hearing; 

(7) The hearing be held within 14 days 

of the date of the receipt of the request 

for review, but, where applicable, not 

before the appellant’s written docu-

mentation is received in accordance 

with paragraphs (b) (4) and (5) of this 

section; 
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(8) The review official be independent 

of the original decision-making proc-

ess; 

(9) The review official make a deter-

mination based on information pro-

vided by the State agency and the ap-

pellant, and on Program regulations; 

(10) Within 5 working days after the 

appellant’s hearing, or within 5 work-

ing days after receipt of written docu-

mentation if no hearing is held, the re-

viewing official make a determination 

based on a full review of the adminis-

trative record and inform the appellant 

of the determination of the review by 

certified mail, return receipt re-

quested; 

(11) The State agency’s action remain 

in effect during the appeal process. 

However, participating sponsors and 

sites may continue to operate the Pro-

gram during an appeal of termination, 

and if the appeal results in overturning 

the State agency’s decision, reimburse-

ment shall be paid for meals served 

during the appeal process. However, 

such continued Program operation 

shall not be allowed if the State agen-

cy’s action is based on imminent dan-

gers to the health or welfare of chil-

dren. If the sponsor or site has been 

terminated for this reason, the State 

agency shall so specify in its notice of 

action; and 

(12) The determination by the State 

review official is the final administra-

tive determination to be afforded to 

the appellant. 

(c) The State agency shall send writ-

ten notification of the complete appeal 

procedures and of the actions which are 

appealable, as specified in paragraph 

(a) of this section, to each potential 

sponsor applying to participate and to 

each food service management com-

pany applying to register in accordance 

with § 225.6(g). 

(d) A record regarding each review 

shall be kept by the State agency, as 

required under § 225.8(a). The record 

shall document the State agency’s 

compliance with these regulations and 

shall include the basis for its decision. 

[54 FR 18208, Apr. 27, 1989, as amended at 64 

FR 72486, Dec. 28, 1999; 78 FR 13450, Feb. 28, 

2013] 

Subpart C—Sponsor and Site 
Provisions 

§ 225.14 Requirements for sponsor par-
ticipation. 

(a) Applications. Sponsors shall make 

written application to the State agen-

cy to participate in the Program. Such 

application shall be made on a timely 

basis in accordance with the require-

ments of § 225.6(b)(1). Sponsors pro-

posing to operate a site during an un-

anticipated school closure during the 

period from October through April (or 

at any time of the year in an area with 

a continuous school calendar) may be 

exempt, at the discretion of the State 

agency, from submitting a new applica-

tion if they have participated in the 

program at any time during the cur-

rent year or in either of the prior two 

calendar years. 

(b) Sponsor eligibility. Applicants eli-

gible to sponsor the Program include: 

(1) Public or nonprofit private school 

food authorities; 

(2) Public or nonprofit private resi-

dential summer camps; 

(3) Units of local, municipal, county, 

or State governments; 

(4) Public or private nonprofit col-

leges or universities which are cur-

rently participating in the National 

Youth Sports Program; and 

(5) Private nonprofit organizations as 

defined in § 225.2. 

(c) General requirements. No applicant 

sponsor shall be eligible to participate 

in the Program unless it: 

(1) Demonstrates financial and ad-

ministrative capability for Program 

operations and accepts final financial 

and administrative responsibility for 

total Program operations at all sites at 

which it proposes to conduct a food 

service; 

(2) Has not been seriously deficient in 

operating the Program; 

(3) Will conduct a regularly sched-

uled food service for children from 

areas in which poor economic condi-

tions exist, or qualifies as a camp; 

(4) Has adequate supervisory and 

operational personnel for overall moni-

toring and management of each site, 

including adequate personnel to con-

duct the visits and reviews required in 

§§ 225.15(d) (2) and (3); 
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(5) Provides an ongoing year-round 

service to the community which it pro-

poses to serve under the Program, ex-

cept as provided for in § 225.6(b)(4); 

(6) Certifies that all sites have been 

visited and have the capability and the 

facilities to provide the meal service 

planned for the number of children an-

ticipated to be served; and 

(7) Enters into a written agreement 

with the State agency upon approval of 

its application, as required in § 225.6(e). 

(d) Requirements specific to sponsor 
types. (1) If the sponsor is a camp, it 

must certify that it will collect infor-

mation on participants’ eligibility to 

support its claim for reimbursement. 

(2) If the sponsor administers the 

Program at sites that provide summer 

school sessions, it must ensure that 

these sites are open to children en-

rolled in summer school and to all chil-

dren residing in the area served by the 

site. 

(3) Sponsors which are units of local, 

municipal, county or State govern-

ment, and sponsors which are private 

nonprofit organizations, will only be 

approved to administer the Program at 

sites where they have direct oper-

ational control. Operational control 

means that the sponsor shall be respon-

sible for: 

(i) Managing site staff, including the 

hiring, terminating, and determining 

conditions of employment for site 

staff; and 

(ii) Exercising management control 

over Program operations at sites 

throughout the period of Program par-

ticipation by performing the functions 

specified in § 225.15. 

(4) If the sponsor administers home-

less feeding sites, it must: 

(i) Document that the site is not a 

residential child-care institution as de-

fined in paragraph (c) of the definition 

of ’School’ contained in § 210.2 of this 

chapter; 

(ii) Document that the primary pur-

pose of the homeless feeding site is to 

provide shelter and meals to homeless 

families; and 

(iii) Certify that these sites employ 

meal counting methods to ensure that 

reimbursement is claimed only for 

meals served to homeless and non- 

homeless children. 

(5) If the sponsor administers NYSP 

sites, it must ensure that all children 

at these sites are enrolled participants 

in the NYSP. 
(6) If the sponsor is a private non-

profit organization, it must certify 

that it: 
(i) Exercises full control and author-

ity over the operation of the Program 

at all sites under the sponsorship of the 

organization; 
(ii) Provides ongoing year-round ac-

tivities for children or families; 
(iii) Demonstrates that the organiza-

tion has adequate management and the 

fiscal capacity to operate the Program; 
(iv) Is an organization described in 

section 501(c) of the Internal Revenue 

Code of 1986 and exempt from taxation 

under 501(a) of that Code; and 
(v) Meets applicable State and local 

health, safety, and sanitation stand-

ards. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13469, Apr. 10, 1990; 64 FR 72486, Dec. 28, 

1999; 64 FR 72898, Dec. 29, 1999; 65 FR 50128, 

Aug. 17, 2000; 78 FR 13450, Feb. 28, 2013] 

§ 225.15 Management responsibilities 
of sponsors. 

(a) General. (1) Sponsors shall operate 

the food service in accordance with: 

the provisions of this part; any instruc-

tions and handbooks issued by FNS 

under this part; and any instructions 

and handbooks issued by the State 

agency which are not inconsistent with 

the provisions of this part. 
(2) Sponsors shall not claim reim-

bursement under parts 210, 215, 220, or 

226 of this chapter. In addition, the 

sponsor must ensure that records of 

any site serving homeless children ac-

curately reflect commodity allotments 

received as a ‘‘charitable institution’’, 

as defined in §§ 250.3 and 250.41 of this 

chapter. Commodities received for Pro-

gram meals must be based only on the 

number of eligible children’s meals 

served. Sponsors may use funds from 

other Federally-funded programs to 

supplement their meal service but 

must, in calculating their claim for re-

imbursement, deduct such funds from 

total operating and administrative 

costs in accordance with the definition 

of ‘‘income accruing to the Program’’ 

at § 225.2 and with the regulations at 

§ 225.9(d). Sponsors which are school 
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food authorities may use facilities, 

equipment and personnel supported by 

funds provided under this part to sup-

port a nonprofit nutrition program for 

the elderly, including a program funded 

under the Older Americans Act of 1965 

(42 U.S.C. 3001 et seq.). 
(3) No sponsor may contract out for 

the management responsibilities of the 

Program described in this section. 

(b) Meal Ordering. (1) Each sponsor 

shall, to the maximum extent feasible, 

utilize either its own food service fa-

cilities or obtain meals from a school 

food service facility. If the sponsor ob-

tains meals from a school food service 

facility, the applicable requirements of 

this part shall be embodied in a written 

agreement between the sponsor and the 

school. 

(2) Upon approval of its application 

or any adjustment in the approved lev-

els of meal service for its sites estab-

lished under § 225.6(d)(2), vended spon-

sors shall inform their food service 

management company of the approved 

level at each site for which the food 

service management company will pro-

vide meals. 

(3) Sponsors shall plan for and pre-

pare or order meals on the basis of par-

ticipation trends with the objective of 

providing only one meal per child at 

each meal service. The sponsor shall 

make the adjustments necessary to 

achieve this objective using the results 

from its monitoring of sites. For sites 

for which approved levels of meal serv-

ice have been established in accordance 

with § 225.6(d)(2), the sponsor shall ad-

just the number of meals ordered or 

prepared with the objective of pro-

viding only one meal per child when-

ever the number of children attending 

the site is below the approved level. 

The sponsor shall not order or prepare 

meals for children at any site in excess 

of the site’s approved level, but may 

order or prepare meals above the ap-

proved level if the meals are to be 

served to adults performing necessary 

food service labor in accordance with 

§ 225.9(d)(4). Records of participation 

and of preparation or ordering of meals 

shall be maintained to demonstrate 

positive action toward meeting this ob-

jective. 

(4) In recognition of the fluctuation 

in participation levels which makes it 

difficult to estimate precisely the num-

ber of meals needed and to reduce the 

resultant waste, sponsors may claim 

reimbursement for a number of second 

meals which does not exceed two per-

cent of the number of first meals 

served to children for each meal type 

(i.e., breakfasts, lunches, supplements, 

or suppers) during the claiming period. 

The State agency shall disallow all 

claims for second meals if it deter-

mines that the sponsor failed to plan 

and prepare or order meals with the ob-

jective of providing only one meal per 

child at each meal service. Second 

meals shall be served only after all par-

ticipating children at the site’s meal 

service have been served a meal. 

(c) Records and claims. (1) Sponsors 

shall maintain accurate records which 

justify all costs and meals claimed. 

Failure to maintain such records may 

be grounds for denial of reimbursement 

for meals served and/or administrative 

costs claimed during the period cov-

ered by the records in question. The 

sponsor’s records shall be available at 

all times for inspection and audit by 

representatives of the Secretary, the 

Comptroller General of the United 

States, and the State agency for a pe-

riod of three years following the date 

of submission of the final claim for re-

imbursement for the fiscal year. 

(2) Sponsors shall submit claims for 

reimbursement in accordance with this 

part. All final claims must be sub-

mitted to the State agency within 60 

days following the last day of the 

month covered by the claim. 

(d) Training and monitoring. (1) Each 

sponsor shall hold Program training 

sessions for its administrative and site 

personnel and shall allow no site to op-

erate until personnel have attended at 

least one of these training sessions. 

The State agency may waive these 

training requirements for operation of 

the Program during unanticipated 

school closures during the period from 

October through April (or at any time 

of the year in an area with a contin-

uous school calendar). Training of site 

personnel shall, at a minimum, in-

clude: the purpose of the Program; site 

eligibility; recordkeeping; site oper-

ations; meal pattern requirements; and 

the duties of a monitor. Each sponsor 

shall ensure that its administrative 
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personnel attend State agency training 

provided to sponsors, and sponsors 

shall provide training throughout the 

summer to ensure that administrative 

personnel are thoroughly knowledge-

able in all required areas of Program 

administration and operation and are 

provided with sufficient information to 

enable them to carry out their Pro-

gram responsibilities. Each site shall 

have present at each meal service at 

least one person who has received this 

training. 

(2) Sponsors shall visit each of their 

sites at least once during the first 

week of operation under the Program 

and shall promptly take such actions 

as are necessary to correct any defi-

ciencies. 

(3) Sponsors shall review food service 

operations at each site at least once 

during the first four weeks of Program 

operations, and thereafter shall main-

tain a reasonable level of site moni-

toring. Sponsors shall complete a mon-

itoring form developed by the State 

agency during the conduct of these re-

views. 

(e) Media Release. Each sponsor shall 

annually announce in the media serv-

ing the area from which it draws its at-

tendance the availability of free meals. 

Camps and other programs not eligible 

under § 225.2 (paragraph (a) of ‘‘areas in 

which poor economic conditions exist’’) 

shall annually announce to all partici-

pants the availability of free meals for 

eligible children. All media releases 

issued by camps and other programs 

not eligible under § 225.2 (paragraph (a) 

of ‘‘areas in which poor economic con-

ditions exist’’) shall include: the Sec-

retary’s family-size and income stand-

ards for reduced price school meals la-

beled ‘‘SFSP Income Eligibility Stand-

ards’’; a statement that a foster child 

and children who are members of 

households receiving SNAP, FDPIR, or 

TANF benefits are automatically eligi-

ble to receive free meal benefits at eli-

gible program sites; and a statement 

that meals are available without re-

gard to race, color, national origin, 

sex, age, or disability. 

(f) Application for free Program meals— 

(1) Purpose of application form. The ap-

plication is used to determine the eligi-

bility of children attending camps and 

the eligibility of sites that are not 

open sites as defined in paragraph (a) of 

the definition of ‘‘areas in which poor 

economic conditions exist’’, in § 225.2. 

In these situations, parents or guard-

ians of children enrolled in camps or 

these other sites must be given applica-

tion forms to provide information de-

scribed in paragraph (f)(2) or (f)(3) of 

this section, as applicable. Applica-

tions are not necessary if other infor-

mation sources are available and can 

be used to determine eligibility of indi-

vidual children in camps or sites. 

(2) Application procedures based on 
household income. The household mem-

ber completing the application on be-

half of the child enrolled in the Pro-

gram must provide the following infor-

mation: 

(i) The names of all children for 

whom application is made; 

(ii) The names of all other household 

members; 

(iii) The last four digits of the social 

security number of the adult household 

member who signs the application or 

an indication that the household mem-

ber does not have a social security 

number; 

(iv) The income received by each 

household member identified by source 

of income; 

(v) The signature of an adult house-

hold member; 

(vi) The date the application is com-

pleted and signed. 

(3) Application based on the house-
hold’s receipt of SNAP, FDPIR, or TANF 
benefits. Households may apply on the 

basis of receipt of food stamp, FDPIR, 

or TANF benefits by providing the fol-

lowing information: 

(i) The name(s) and SNAP, FDPIR, or 

TANF case number(s) of the child(ren) 

who are enrolled in the Program; and 

(ii) The signature of an adult house-

hold member. 

(4) Information or notices required on 
application forms. Application forms or 

descriptive materials given to house-

holds about applying for free meals 

must contain the following informa-

tion: 

(i) The family-size and income levels 

for reduced price school meal eligi-

bility with an explanation that house-

holds with incomes less than or equal 

to these values are eligible for free 

VerDate Sep<11>2014 16:09 Feb 14, 2018 Jkt 244015 PO 00000 Frm 00172 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



163 

Food and Nutrition Service, USDA § 225.15 

Program meals (NOTE: The income lev-

els for free school meal eligibility must 

not be included on the application or in 

other materials given to the house-

hold). 

(ii) A statement that a foster child 

who is a member of a household that 

receives SNAP, FDPIR, or TANF bene-

fits is automatically eligible to receive 

free meals in the Program; 

(iii) A statement informing house-

holds of how information provided on 

the application will be used. Each ap-

plication for free meals must include 

substantially the following statement: 

(A) ‘‘The Richard B. Russell National 

School Lunch Act requires the infor-

mation on this application. You do not 

have to give the information, but if 

you do not, we cannot approve your 

child for free or reduced-price meals. 

You must include the last four digits of 

the social security number of the adult 

household member who signs the appli-

cation. The last four digits of the so-

cial security number are not required 

when you apply on behalf of a foster 

child or you list a Supplemental Nutri-

tion Assistance Program (SNAP), Tem-

porary Assistance for Needy Families 

(TANF) Program or Food Distribution 

Program on Indian Reservations 

(FDPIR) case number or other FDPIR 

identifier for your child or when you 

indicate that the adult household 

member signing the application does 

not have a social security number. We 

MAY share your eligibility information 

with education, health, and nutrition 

programs to help them evaluate, fund, 

or determine benefits for their pro-

grams, and with auditors for program 

reviews and law enforcement officials 

to help them look into violations of 

program rules.’’ 

(B) When the State agency or spon-

sor, as appropriate, plans to use or dis-

close children’s eligibility information 

for non-program purposes, additional 

information, as specified in paragraph 

(i) of this section, must be added to the 

statement. State agencies and sponsors 

are responsible for drafting the appro-

priate notice. 

(iv) The statement used to inform the 

household about the use of social secu-

rity numbers must comply with the 

Privacy Act of 1974 (Pub. L. 93–579). If a 

State or local agency plans to use the 

social security numbers for uses not 

described in paragraph (f)(4)(iv) of this 

section, the notice must be revised to 

explain those uses. 

(v) Examples of income that should 

be provided on the application, includ-

ing: Earnings, wages, welfare benefits, 

pensions, support payments, unemploy-

ment compensation, social security, 

and other cash income; 

(vi) A notice placed immediately 

above the signature block stating that 

the person signing the application cer-

tifies that all information provided is 

correct, that the household is applying 

for Federal benefits in the form of free 

Program meals, that Program officials 

may verify the information on the ap-

plication, and that purposely providing 

untrue or misleading statements may 

result in prosecution under State or 

Federal criminal laws; and 

(vii) A statement that if SNAP, 

FDPIR, or TANF case numbers are pro-

vided, they may be used to verify the 

current SNAP, FDPIR, or TANF cer-

tification for the children for whom 

free meals benefits are claimed. 

(5) Verifying information on Program 
applications. Households selected to 

verify information on their Program 

applications must be notified in writ-

ing that: 

(i) They will lose Program benefits or 

be terminated from participation if 

they do not cooperate with the 

verification process; 

(ii) They will be given the name and 

phone number of an official who can as-

sist in the verification process; 

(iii) Verification may occur during 

program reviews, audits, and investiga-

tions; 

(iv) Verification may include con-

tacting employers, SNAP or welfare of-

fices, or State employment offices to 

determine the accuracy of statements 

on the application about income, re-

ceipt of SNAP, FDPIR, TANF, or un-

employment benefits; and 

(v) They may lose benefits or face 

claims or legal action if incorrect in-

formation is reported on the applica-

tion. 

(g) Disclosure of children’s free and re-
duced price meal eligibility information to 
certain programs and individuals without 
parental consent. The State agency or 

sponsor, as appropriate, may disclose 
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aggregate information about children 

eligible for free and reduced price 

meals to any party without parental 

notification and consent when children 

cannot be identified through release of 

the aggregate data or by means of de-

duction. Additionally, the State agen-

cy or sponsor may disclose information 

that identifies children eligible for free 

and reduced price meals to the pro-

grams and the individuals specified in 

this paragraph (g) without parent/ 

guardian consent. The State agency or 

sponsor that makes the free and re-

duced price meal eligibility determina-

tion is responsible for deciding whether 

to disclose program eligibility informa-

tion. 

(1) Persons authorized to receive eligi-
bility information. Only persons directly 

connected with the administration or 

enforcement of a program or activity 

listed in paragraphs (g)(2) or (g)(3) of 

this section may have access to chil-

dren’s free and reduced price meal eli-

gibility information, without parental 

consent. Persons considered directly 

connected with administration or en-

forcement of a program or activity 

listed in paragraphs (g)(2) or (g)(3) of 

this section are Federal, State, or local 

program operators responsible for the 

ongoing operation of the program or 

activity or persons responsible for pro-

gram compliance. Program operators 

may include persons responsible for 

carrying out program requirements 

and monitoring, reviewing, auditing, or 

investigating the program. Program 

operators may include contractors, to 

the extent those persons have a need to 

know the information for program ad-

ministration or enforcement. Contrac-

tors may include evaluators, auditors, 

and others with whom Federal or State 

agencies and program operators con-

tract with to assist in the administra-

tion or enforcement of their program 

in their behalf. 

(2) Disclosure of children’s names and 
free or reduced price meal eligibility sta-
tus. The State agency or sponsor, as ap-

propriate, may disclose, without paren-

tal consent, only children’s names and 

eligibility status (whether they are eli-

gible for free meals or reduced price 

meals) to persons directly connected 

with the administration or enforce-

ment of: 

(i) A Federal education program; 

(ii) A State health program or State 

education program administered by the 

State or local education agency; 

(iii) A Federal, State, or local means- 

tested nutrition program with eligi-

bility standards comparable to the Na-

tional School Lunch Program (i.e., food 

assistance programs for households 

with incomes at or below 185 percent of 

the Federal poverty level); or 

(3) Disclosure of all eligibility informa-
tion. In addition to children’s names 

and eligibility status, the State agency 

or sponsor, as appropriate, may dis-

close, without parental consent, all eli-

gibility information obtained through 

the free and reduced price meal eligi-

bility process (including all informa-

tion on the application or obtained 

through direct certification) to: 

(i) Persons directly connected with 

the administration or enforcement of 

programs authorized under the Richard 

B. Russell National School Lunch Act 

or the Child Nutrition Act of 1966. This 

means that all eligibility information 

obtained for the Summer Food Service 

Program may be disclosed to persons 

directly connected with administering 

or enforcing regulations under the Na-

tional School Lunch Program, Special 

Milk Program, School Breakfast Pro-

gram, Child and Adult Care Food Pro-

gram, and the Special Supplemental 

Nutrition Program for Women, Infants 

and Children (WIC) (parts 210, 215, 220, 

226 and 246, respectively, of this chap-

ter); 

(ii) The Comptroller General of the 

United States for purposes of audit and 

examination; and 

(iii) Federal, State, and local law en-

forcement officials for the purpose of 

investigating any alleged violation of 

the programs listed in paragraphs (g)(2) 

and (g)(3) of this section. 

(4) Use of free and reduced price meals 
eligibility information by programs other 
than Medicaid or the State Children’s 
Health Insurance Program (SCHIP). 
State agencies and sponsors may use 

children’s free and reduced price meal 

eligibility information for admin-

istering or enforcing the Summer Food 

Service Program. Additionally, any 

other Federal, State, or local agency 

charged with administering or enforc-

ing the Summer Food Service Program 
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may use the information for that pur-

pose. Individuals and programs to 

which children’s free or reduced price 

meal eligibility information has been 

disclosed under this section may use 

the information only in the adminis-

tration or enforcement of the receiving 

program. No further disclosure of the 

information may be made. 

(h) Disclosure of children’s free or re-
duced price meal eligibility information to 
Medicaid and/or SCHIP, unless parents 
decline. Children’s free or reduced price 

meal eligibility information only may 

be disclosed to Medicaid or SCHIP 

when both the State agency and the 

sponsor so elect, the parental/guardian 

does not decline to have their eligi-

bility information disclosed and the 

other provisions described in paragraph 

(h)(1) of this section are met. The State 

agency or sponsor, as appropriate, may 

disclose children’s names, eligibility 

status (whether they are eligible for 

free or reduced price meals), and any 

other eligibility information obtained 

through the free and reduced price 

meal applications or obtained through 

direct certification to persons directly 

connected with the administration of 

Medicaid or SCHIP. Persons directly 

connected to the administration of 

Medicaid and SCHIP are State employ-

ees and persons authorized under Fed-

eral and State Medicaid and SCHIP re-

quirements to carry out initial proc-

essing of Medicaid or SCHIP applica-

tions or to make eligibility determina-

tions for Medicaid or SCHIP. 

(1) The State agency must ensure 

that: 

(i) The sponsors and health insurance 

program officials have a written agree-

ment that requires the health insur-

ance program agency to use the eligi-

bility information to seek to enroll 

children in Medicaid and SCHIP; and 

(ii) Parents/guardians are notified 

that their eligibility information may 

be disclosed to Medicaid or SCHIP and 

given an opportunity to decline to have 

their children’s eligibility information 

disclosed, prior to any disclosure. 

(2) Use of children’s free and reduced 
price meal eligibility information by Med-
icaid/SCHIP. Medicaid and SCHIP agen-

cies and health insurance program op-

erators receiving children’s free and re-

duced price meal eligibility informa-

tion must use the information to seek 

to enroll children in Medicaid or 

SCHIP. The Medicaid and SCHIP en-

rollment process may include targeting 

and identifying children from low-in-

come households who are potentially 

eligible for Medicaid or SCHIP for the 

purpose of seeking to enroll them in 

Medicaid or SCHIP. No further disclo-

sure of the information may be made. 

Medicaid and SCHIP agencies and 

health insurance program operators 

also may verify children’s eligibility in 

a program under the Child Nutrition 

Act of 1966 or the Richard B. Russell 

National School Lunch Act. 

(i) Notifying households of potential 
uses and disclosures of children’s free and 
reduced price meal eligibility information. 
Households must be informed that the 

information they provide on the free 

and reduced price meal application will 

be used to determine eligibility for free 

or reduced price meals and that their 

eligibility information may be dis-

closed to other programs. 

(1) For disclosures to programs, other 

than Medicaid or the State Children’s 

Health Insurance Program (SCHIP), 

that are permitted access to children’s 

eligibility information, without paren-

tal/guardian consent, the State agency 

or sponsor, as appropriate, must notify 

parents/guardians at the time of appli-

cation that their children’s free or re-

duced price meal eligibility informa-

tion may be disclosed. The State agen-

cy or sponsor, as appropriate, must add 

substantially the following statement 

to the statement required under para-

graph (f)(4)(iv) of this section, ‘‘We 

may share your eligibility information 

with education, health, and nutrition 

programs to help them evaluate, fund, 

or determine benefits for their pro-

grams; auditors for program reviews; 

and law enforcement officials to help 

them look into violations of program 

rules.’’ For children determined eligi-

ble for free meals through the direct 

certification, the notice of potential 

disclosure may be included in the docu-

ment informing parents/guardians of 

their children’s eligibility for free 

meals through direct certification. 

(2) For disclosure to Medicaid or 

SCHIP, the State agency or sponsor, as 

appropriate, must notify parents/ 

guardians that their children’s free or 
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reduced price meal eligibility informa-

tion will be disclosed to Medicaid and/ 

or SCHIP unless the parent/guardian 

elects not to have their information 

disclosed and notifies the State agency 

or sponsor, as appropriate, by a date 

specified by the State agency or spon-

sor, as appropriate. Only the parent or 

guardian who is a member of the 

household or family for purposes of the 

free and reduced price meal application 

may decline the disclosure of eligi-

bility information to Medicaid or 

SCHIP. The notification must inform 

parents/guardians that they are not re-

quired to consent to the disclosure, 

that the information, if disclosed, will 

be used to identify eligible children 

and seek to enroll them in Medicaid or 

SCHIP, and that their decision will not 

affect their children’s eligibility for 

free or reduced price meals. The notifi-

cation may be included in the letter/ 

notice to parents/guardians that ac-

companies the free and reduced price 

meal application, on the application 

itself or in a separate notice provided 

to parents/guardians. The notice must 

give parents/guardians adequate time 

to respond if they do not want their in-

formation disclosed. The State agency 

or sponsor, as appropriate, must add 

substantially the following statement 

to the statement required under para-

graph (f) of this section, ‘‘We may 

share your information with Medicaid 

or the State Children’s Health Insur-

ance Program, unless you tell us not 

to. The information, if disclosed, will 

be used to identify eligible children 

and seek to enroll them in Medicaid or 

SCHIP.’’ For children determined eligi-

ble for free meals through direct cer-

tification, the notice of potential dis-

closure and opportunity to decline the 

disclosure may be included in the docu-

ment informing parents/guardians of 

their children’s eligibility for free 

meals through direct certification 

process. 

(j) Other disclosures. State agencies 

and sponsors that plan to use or dis-

close information about children eligi-

ble for free and reduced price meals in 

ways not specified in this section must 

obtain written consent from children’s 

parents or guardians prior to the use or 

disclosure. 

(1) The consent must identify the in-

formation that will be shared and how 

the information will be used. 

(2) There must be a statement in-

forming parents and guardians that 

failing to sign the consent will not af-

fect the child’s eligibility for free 

meals and that the individuals or pro-

grams receiving the information will 

not share the information with any 

other entity or program. 

(3) Parents/guardians must be per-

mitted to limit the consent only to 

those programs with which they wish 

to share information. 

(4) The consent statement must be 

signed and dated by the child’s parent 

or guardian who is a member of the 

household for purposes of the free and 

reduced price meal application. 

(k) Agreements with programs/individ-
uals receiving children’s free or reduced 
price meal eligibility information. Agree-

ments or Memoranda of Understanding 

(MOU) are recommended or required as 

follows: 

(1) The State agency or sponsor, as 

appropriate, should have a written 

agreement or MOU with programs or 

individuals receiving eligibility infor-

mation, prior to disclosing children’s 

free and reduced price meal eligibility 

information. The agreement or MOU 

should include information similar to 

that required for disclosures to Med-

icaid and SCHIP specified in paragraph 

(k)(2) of this section. 

(2) For disclosures to Medicaid or 

SCHIP, the State agency or sponsor, as 

appropriate, must have a written 

agreement with the State or local 

agency or agencies administering Med-

icaid or SCHIP prior to disclosing chil-

dren’s free or reduced price meal eligi-

bility information to those agencies. 

At a minimum, the agreement must: 

(i) Identify the health insurance pro-

gram or health agency receiving chil-

dren’s eligibility information; 

(ii) Describe the information that 

will be disclosed; 

(iii) Require that the Medicaid or 

SCHIP agency use the information ob-

tained and specify that the information 

must be used to seek to enroll children 

in Medicaid or SCHIP; 

(iv) Require that the Medicaid or 

SCHIP agency describe how they will 

use the information obtained; 
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(v) Describe how the information will 

be protected from unauthorized uses 

and disclosures; 

(vi) Describe the penalties for unau-

thorized disclosure; and 

(vii) Be signed by both the Medicaid 

or SCHIP program or agency and the 

State agency or sponsor, as appro-

priate. 

(l) Penalties for unauthorized disclosure 
or misuse of children’s free and reduced 
price meal eligibility information. In ac-

cordance with section 9(b)(6)(C) of the 

Richard B. Russell National School 

Lunch Act (42 U.S.C. 1758(b)(6)(C)), any 

individual who publishes, divulges, dis-

closes or makes known in any manner, 

or to any extent not authorized by 

statute or this section, any informa-

tion obtained under this section will be 

fined not more than $1,000 or impris-

oned for up to 1 year, or both. 

(m) Food service management compa-
nies. (1) Failure by a sponsor to comply 

with the provisions of this section shall 

be sufficient grounds for the State 

agency to terminate that sponsor’s 

participation in accordance with 

§ 225.18. 

(2) Any sponsor may contract with a 

food service management company to 

manage the sponsor’s food service oper-

ations and/or for the preparation of 

unitized meals with or without milk or 

juice. Exceptions to the unitizing re-

quirement may only be made in ac-

cordance with the provisions set forth 

at § 225.6(h)(3). 

(3) Any vended sponsor shall be re-

sponsible for ensuring that its food 

service operation is in conformity with 

its agreement with the State agency 

and with all the applicable provisions 

of this part. 

(4) In addition to any applicable 

State or local laws governing bid pro-

cedures, and with the exceptions iden-

tified in this paragraph, each sponsor 

which contracts with a food service 

management company shall comply 

with the competitive bid procedures 

described in this paragraph. Sponsors 

which are schools or school food au-

thorities and which have an exclusive 

contract with a food service manage-

ment company for year-round service, 

and sponsors whose total contracts 

with food service management compa-

nies will not exceed $10,000, shall not be 

required to comply with these proce-

dures. These exceptions do not relieve 

the sponsor of the responsibility to en-

sure that competitive procurement 

procedures are followed in contracting 

with any food service management 

company. Each sponsor whose proposed 

contract is subject to the specific bid 

procedures set forth in this paragraph 

shall ensure, at a minimum, that: 

(i) All proposed contracts are pub-

licly announced at least once, not less 

than 14 calendar days prior to the 

opening of bids, and the announcement 

includes the time and place of the bid 

opening; 

(ii) The bids are publicly opened; 

(iii) The State agency is notified, at 

least 14 calendar days prior to the 

opening of the bids, of the time and 

place of the bid opening; 

(iv) The invitation to bid does not 

specify a minimum price; 

(v) The invitation to bid contains a 

cycle menu approved by the State 

agency upon which the bid is based; 

(vi) The invitation to bid contains 

food specifications and meal quality 

standards approved by the State agen-

cy upon which the bid is based; 

(vii) The invitation to bid does not 

specify special meal requirements to 

meet ethnic or religious needs unless 

such special requirements are nec-

essary to meet the needs of the chil-

dren to be served; 

(viii) Neither the invitation to bid 

nor the contract provides for loans or 

any other monetary benefit or term or 

condition to be made to sponsors by 

food service management companies; 

(ix) Nonfood items are excluded from 

the invitation to bid, except where 

such items are essential to the conduct 

of the food service; 

(x) Copies of all contracts between 

sponsors and food service management 

companies, along with a certification 

of independent price determination, 

are submitted to the State agency 

prior to the beginning of Program oper-

ations; 

(xi) Copies of all bids received are 

submitted to the State agency, along 

with the sponsor’s reason for choosing 

the successful bidder; and 

(xii) All bids in an amount which ex-

ceeds the lowest bid and all bids total-

ing $100,000 or more are submitted to 
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the State agency for approval before 

acceptance. State agencies shall re-

spond to a request for approval of such 

bids within 5 working days of receipt. 

(5) Each food service management 

company which submits a bid over 

$100,000 shall obtain a bid bond in an 

amount not less than five (5) percent 

nor more than ten (10) percent, as de-

termined by the sponsor, of the value 

of the contract for which the bid is 

made. A copy of the bid bond shall ac-

company each bid. 

(6) Each food service management 

company which enters into a food serv-

ice contract for over $100,000 with a 

sponsor shall obtain a performance 

bond in an amount not less than ten 

(10) percent nor more than twenty-five 

(25) percent of the value of the con-

tract, as determined by the State agen-

cy, of the value of the contract for 

which the bid is made. Any food service 

management company which enters 

into more than one contract with any 

one sponsor shall obtain a performance 

bond covering all contracts if the ag-

gregate amount of the contracts ex-

ceeds $100,000. Sponsors shall require 

the food service management company 

to furnish a copy of the performance 

bond within ten days of the awarding 

of the contract. 

(7) Food service management compa-

nies shall obtain bid bonds and per-

formance bonds only from surety com-

panies listed in the current Depart-

ment of the Treasury Circular 570. No 

sponsor or State agency shall allow 

food service management companies to 

post any ‘‘alternative’’ forms of bid or 

performance bonds, including but not 

limited to cash, certified checks, let-

ters of credit, or escrow accounts. 

(n) Other responsibilities. Sponsors 

shall comply with all of the meal serv-

ice requirements set forth in § 225.16. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13470, Apr. 10, 1990; 61 FR 25553, May 22, 

1996; 64 FR 72486, Dec. 28, 1999; 64 FR 72898, 

Dec. 29, 1999; 65 FR 82251, Dec. 28, 2000; 66 FR 

2202, Jan. 11, 2001; 72 FR 10895, Mar. 12, 2007; 

76 FR 22798, Apr. 25, 2011; 78 FR 13450, Feb. 28, 

2013] 

§ 225.16 Meal service requirements. 
(a) Sanitation. Sponsors shall ensure 

that in storing, preparing, and serving 

food, proper sanitation and health 

standards are met which conform with 

all applicable State and local laws and 

regulations. Sponsors shall ensure that 

adequate facilities are available to 

store food or hold meals. Within two 

weeks of receiving notification of their 

approval, but in any case prior to com-

mencement of Program operation, 

sponsors shall submit to the State 

agency a copy of their letter advising 

the appropriate health department of 

their intention to provide a food serv-

ice during a specific period at specific 

sites. 

(b) Meal services. The meals which 

may be served under the Program are 

breakfast, lunch, supper, and supple-

ments, referred to from this point as 

‘‘snacks’’. No sponsor may be approved 

to provide more than two snacks per 

day. A sponsor may only be reimbursed 

for meals served in accordance with 

this section. 

(1) Camps. Sponsors of camps shall 

only be reimbursed for meals served in 

camps to children from families which 

meet the eligibility standards for this 

Program. The sponsor shall maintain a 

copy of the documentation establishing 

the eligibility of each child receiving 

meals under the Program. Meal service 

at camps shall be subject to the fol-

lowing provisions: 

(i) Each day a camp may serve up to 

three meals or two meals and one 

snack; 

(ii) Residential camps are not subject 

to the time restrictions for meal serv-

ice set forth at paragraphs (c) (1) and 

(2) of this section; and 

(iii) A camp shall be approved to 

serve these meals only if it has the ad-

ministrative capability to do so; if the 

service period of the different meals 

does not coincide or overlap; and, 

where applicable, if it has adequate 

food preparation and holding facilities. 

(2) NYSP Sites. Sponsors of NYSP 

sites shall only be reimbursed for 

meals served to enrolled NYSP partici-

pants at these sites. 

(3) Restrictions on the number and type 
of meals served. Food service sites other 

than camps and sites that primarily 

serve migrant children may serve ei-

ther: 

(i) One meal each day, a breakfast, a 

lunch, or snack; or 
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(ii) Two meals each day, if one is a 

lunch and the other is a breakfast or a 

snack. 

(4) Sites which serve children of migrant 

families. Food service sites that pri-

marily serve children from migrant 

families may be approved to serve each 

day up to three meals or two meals and 

one snack. These sites shall serve chil-

dren in areas where poor economic con-

ditions exist as defined in § 225.2. A 

sponsor which operates in accordance 

with this part shall receive reimburse-

ment for all meals served to children at 

these sites. A site which primarily 

serves children from migrant families 

shall only be approved to serve more 

than one meal each day if it has the ad-

ministrative capability to do so; if the 

service period of the different meals 

does not coincide or overlap; and, 

where applicable, if it has adequate 

food preparation and holding facilities. 

(c) Time restrictions for meal service. (1) 

Three hours must elapse between the 

beginning of one meal service, includ-

ing snacks, and the beginning of an-

other, except that 4 hours must elapse 

between the service of a lunch and sup-

per when no snack is served between 

lunch and supper. The service of supper 

shall begin no later than 7 p.m., unless 

the State agency has granted a waiver 

of this requirement due to extenuating 

circumstances. These waivers shall be 

granted only when the State agency 

and the sponsor ensure that special ar-

rangements shall be made to monitor 

these sites. In no case may the service 

of supper extend beyond 8 p.m. The 

time restrictions in this paragraph 

shall not apply to residential camps. 

(2) The duration of the meal service 

shall be limited to two hours for lunch 

or supper and one hour for all other 

meals. 

(3) Meals served outside of the period 

of approved meal service shall not be 

eligible for Program payments. 

(4) Any permanent or planned 

changes in meal service periods must 

be approved by the State agency. 

(5) Meals which are not prepared at 

the food service site shall be delivered 

no earlier than one hour prior to the 

beginning of the meal service (unless 

the site has adequate facilities for 

holding hot or cold meals within the 

temperatures required by State or 

local health regulations) and no later 

than the beginning of the meal service. 

(6) The sponsor shall claim for reim-

bursement only the type(s) of meals for 

which it is approved under its agree-

ment with the State agency. 

(d) Meal patterns. The meal require-

ments for the Program are designed to 

provide nutritious and well-balanced 

meals to each child. Sponsors shall en-

sure that meals served meet all of the 

requirements. Except as otherwise pro-

vided in this section, the following ta-

bles present the minimum require-

ments for meals served to children in 

the Program. Children age 12 and up 

may be served larger portions based on 

the greater food needs of older boys 

and girls. 

(1) Breakfast. The minimum amount 

of food components to be served as 

breakfast are as follows: 

Food components Minimum amount 

Vegetables and Fruits 

Vegetable(s) and/or fruit(s) or ........................................................................................................... 1⁄2 cup. 1 
Full-strength vegetable or fruit juice or an equivalent quantity of any combination of vegetable(s), 

fruits(s), and juice.

1⁄2 cup (4 fluid ounces). 

Bread and Bread Alternates 2 

Bread or ............................................................................................................................................. 1 slice. 
Cornbread, biscuits, rolls, muffins, etc. or ......................................................................................... 1 serving. 3 
Cold dry cereal or .............................................................................................................................. 3⁄4 cup or 1 ounce. 4 
Cooked cereal or cereal grains or ..................................................................................................... 1⁄2 cup. 
Cooked pasta or noodle products or an equivalent quantity of any combination of bread/bread 

alternate.

1⁄2 cup. 

Milk 5 

Milk, fluid ............................................................................................................................................ 1 cup (1⁄2 pint, 8 fluid 
ounces). 
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Food components Minimum amount 

Meat and Meat Alternates (Optional) 

Lean meat or poultry or fish or .......................................................................................................... 1 ounce. 
Alternate protein product 6 or ............................................................................................................ 1 ounce. 
Cheese or .......................................................................................................................................... 1 ounce. 
Egg (large) or .................................................................................................................................... 1⁄2. 
Cooked dry beans or peas or ........................................................................................................... 1⁄4 cup. 
Peanut butter or an equivalent quantity of any combination of meat/meat alternate or .................. 2 tablespoons. 
Yogurt, plain or flavored, unsweetened or sweetened ..................................................................... 4 ounces or 1⁄2 cup. 

1 For the purposes of the requirement outlined in this table, a cup means a standard measuring cup. 
2 Bread, pasta or noodle products, and cereal grains (such as rice, bulgur, or corn grits) shall be whole-grain or enriched; corn-

bread, biscuits, rolls, muffins, etc., shall be made with whole-grain or enriched meal or flour; cereal shall be whole-grain, en-
riched or fortified. 

3 Serving sizes and equivalents will be in guidance materials to be distributed by FNS to State agencies. 
4 Either volume (cup) or weight (ounces), whichever is less. 
5 Milk shall be served as a beverage or on cereal or used in part for each purpose. 
6 Must meet the requirements in appendix A of this part. 

(2) Lunch or supper. The minimum 

amounts of food components to be 

served as lunch or supper are as fol-

lows: 

Food components Minimum amount 

Meat and Meat Alternates 

Lean meat or poultry or fish or .......................................................................................................... 2 ounces. 
Alternate protein products 1 or ........................................................................................................... 2 ounces. 
Cheese or .......................................................................................................................................... 2 ounces. 
Egg (large) or .................................................................................................................................... 1. 
Cooked dry beans or peas or ........................................................................................................... 1⁄2 cup. 2 
Peanut butter or soynut butter or other nut or seed butters or ........................................................ 4 tablespoons. 
Peanuts or soynuts or tree nuts or seed 3 or .................................................................................... 1 ounce = 50%. 4 
Yogurt, plain or flavored, unsweetened or sweetened or an equivalent quantity of any combina-

tion of the above meat/meat alternates.
8 ounces or 1 cup. 

Vegetables and Fruits 

Vegetable(s) and/or fruit(s) 5 ............................................................................................................. 3⁄4 cup total. 

Bread and Bread Alternatives 6 

Bread or ............................................................................................................................................. 1 slice. 
Cornbread, biscuits, rolls, muffins, etc. or ......................................................................................... 1 serving. 7 
Cooked pasta or noodle products or ................................................................................................ 1⁄2 cup. 
Cooked cereal grains or an equivalent quantity of any combination of bread/bread alternate ........ 1⁄2 cup. 

Milk 

Milk, fluid, served as a beverage ...................................................................................................... 1 cup (1⁄2 pint, 8 fluid 
ounces). 

1 Must meet the requirements of appendix A of this part. 
2 For the purposes of the requirement outlined in this table, a cup means a standard measuring cup. 
3 Tree nuts and seeds that may be used as meat alternate are listed in program guidance. 
4 No more than 50% of the requirement shall be met with nuts or seeds. Nuts or seeds shall be combined with another meat/ 

meat alternate to fulfill the requirement. For purposes of determining combinations, 1 ounce of nuts or seeds is equal to 1 ounce 
of cooked lean meat, poultry or fish. 

5 Serve 2 or more kinds of vegetable(s) and/or fruits or a combination of both. Full strength vegetable or fruit juice may be 
counted to meet not more than one-half of this requirement. 

6 Bread, pasta or noodle products, and cereal grains (such as rice, bulgur, or corn grits) shall be whole-grain or enriched; corn-
bread, biscuits, rolls, muffins, etc., shall be made with whole-grain or enriched meal or flour; cereal shall be whole-grain, en-
riched or fortified. 

7 Serving sizes and equivalents will be in guidance materials to be distributed by FNS to State agencies. 

(3) Snacks. The minimum amounts of 

food components to be served as snacks 

are as follows. Select two of the fol-

lowing four components. (Juice may 

not be served when milk is served as 

the only other component.) 
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Food components Minimum amount 

Meat and Meat Alternates 

Lean meat or poultry or fish or ........................................................................................................ 1 ounce. 
Alternate protein products 1 or ......................................................................................................... 1 ounce. 
Cheese or ......................................................................................................................................... 1 ounce. 
Egg (large) or ................................................................................................................................... 1⁄2. 
Cooked dry beans or peas or .......................................................................................................... 1⁄4 cup 2. 
Peanut butter or soynut butter or other nut or seed butters or ....................................................... 2 tablespoons. 
Peanuts or soynuts or tree nuts or seeds 3 or ................................................................................. 1 ounce. 
Yogurt, plain or flavored, unsweetened or sweetened or an equivalent quantity of any combina-

tion of the above meat/meat alternates.
4 ounce or 1⁄2 cup. 

Vegetables and Fruits 

Vegetable(s) and/or fruit(s) or .......................................................................................................... 3⁄4 cup. 
Full-strength vegetable or fruit juice or an equivalent quantity or any combination of vege-

table(s), fruits(s) and juice.

3⁄4 cup (6 fluid ounces). 

Bread and Bread Alternates 4 

Bread or ............................................................................................................................................ 1 slice. 
Cornbread, biscuits, rolls, muffins, etc. or ....................................................................................... 1 serving. 5 
Cold dry cereal or ............................................................................................................................. 3⁄4 cup or 1 ounce. 6 
Cooked cereal or .............................................................................................................................. 1⁄2 cup. 
Cooked cereal grains or an equivalent quantity of any combination of bread/bread alternate ...... 1⁄2 cup. 

Milk 7 

Milk, fluid .......................................................................................................................................... 1 cup (1⁄2 pint, 8 fluid ounces). 

1 Must meet the requirements in appendix A of this part. 
2 For the purposes of the requirement outlined in this table, a cup means a standard measuring cup. 
3 Tree nuts and seeds that may be used as meat alternates are listed in program guidance. 
4 Bread, pasta or noodle products, and cereal grains (such as rice, bulgur, or corn grits) shall be whole-grain or enriched; corn-

bread, biscuits, rolls, muffins, etc., shall be made with whole-grain or enriched meal or flour; cereal shall be whole-grain, en-
riched or fortified. 

5 Serving sizes and equivalents will be in guidance materials to be distributed by FNS to State agencies. 
6 Either volume (cup) or weight (ounces), whichever is less. 
7 Milk should be served as a beverage or on cereal, or used in part for each purpose. 

(e) Meat or meat alternate. Meat or 

meat alternates served under the Pro-

gram are subject to the following re-

quirements and recommendations. 

(1) The required quantity of meat or 

meat alternate shall be the quantity of 

the edible portion as served. These 

foods must be served in a main dish, or 

in a main dish and one other menu 

item. 

(2) Cooked dry beans or peas may be 

used as a meat alternate or as a vege-

table, but they may not be used to 

meet both component requirements in 

a meal. 

(3) Enriched macaroni with fortified 

protein may be used to meet part but 

not all of the meat/meat alternate re-

quirement. The Department will pro-

vide guidance to State agencies on the 

part of the meat/meat alternate re-

quirement which these foods may be 

used to meet. If enriched macaroni 

with fortified protein is served as a 

meat alternate it shall not be counted 

toward the bread requirement. 

(4) If the sponsor believes that the 

recommended portion size of any meat 

or meat alternate is too large to be ap-

pealing to children, the sponsor may 

reduce the portion size of that meat or 

meat alternate and supplement it with 

another meat or meat alternate to 

meet the full requirement. 

(5) Nuts and seeds and their butters 

listed in program guidance are nutri-

tionally comparable to meat or other 

meat alternates based on available nu-

tritional data. Acorns, chestnuts, and 

coconuts shall not be used as meat al-

ternates due to their low protein con-

tent. Nut and seed meals or flours shall 

not be used as a meat alternate except 

as defined in this section under para-

graph (e)(3) and in this part under Ap-

pendix A: Alternate Foods for Meals. 

As noted in paragraph (d)(2) of this sec-

tion, nuts or seeds may be used to meet 

no more than one-half of the meat/ 

meat alternate requirement for lunch 

or supper. Therefore, nuts or seeds 

must be combined with another meat/ 
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meat alternate to fulfill the require-

ment. For the supplemental food pat-

tern, nuts or seeds may be used to ful-

fill all of the meat/meat alternate re-

quirement. 

(f) Exceptions to and variations from 

the meal pattern—(1) Meals provided by 
school food authorities—(i) Meal pattern 
substitution. School food authorities 

that are Program sponsors and that 

participate in the National School 

Lunch or School Breakfast Program 

during any time of the year may sub-

stitute the meal pattern requirements 

of the regulations governing those pro-

grams (Parts 210 and 220 of this chap-

ter, respectively) for the meal pattern 

requirements in this section. 

(ii) Offer versus serve. School food au-

thorities that are Program sponsors 

may permit a child to refuse one or 

more items that the child does not in-

tend to eat. The school food authority 

must apply this ‘‘offer versus serve’’ 

option under the rules followed for the 

National School Lunch Program, as de-

scribed in part 210 of this chapter. The 

reimbursements to school food authori-

ties for Program meals served under 

the ‘‘offer versus serve’’ must not be 

reduced because children choose not to 

take all components of the meals that 

are offered. 

(2) Children under 6. The State agency 

may authorize the sponsor to serve 

food in smaller quantities than are in-

dicated in paragraph (d) of this section 

to children under six years of age if the 

sponsor has the capability to ensure 

that variations in portion size are in 

accordance with the age levels of the 

children served. Sponsors wishing to 

serve children under one year of age 

shall first receive approval to do so 

from the State agency. In both cases, 

the sponsor shall follow the age-appro-

priate meal pattern requirements con-

tained in the Child and Adult Care 

Food Program regulations (7 CFR part 

226). 

(3) Statewide substitutions. In Amer-

ican Samoa, Puerto Rico, Guam, the 

Virgin Islands, the Trust Territory of 

the Pacific Islands, and the Northern 

Mariana Islands, the following vari-

ations from the meal requirements are 

authorized: A serving of a starchy veg-

etable—such as ufi, tanniers, yams, 

plantains, or sweet potatoes—may be 

substituted for the bread requirements. 

(4) Individual substitutions. Substi-

tutions may be made by sponsors in 

food listed in paragraph (d) of this sec-

tion if individual participating chil-

dren are unable, because of medical or 

other special dietary needs, to consume 

such foods. Such substitutions shall be 

made only when supported by a state-

ment from a recognized medical au-

thority which includes recommended 

alternate foods. Such statement shall 

be kept on file by the sponsor. 

(5) Special variations. FNS may ap-

prove variations in the food compo-

nents of the meals on an experimental 

or a continuing basis for any sponsor 

where there is evidence that such vari-

ations are nutritionally sound and are 

necessary to meet ethnic, religious, 

economic, or physical needs. 

(6) Temporary unavailability of milk. If 

emergency conditions prevent a spon-

sor normally having a supply of milk 

from temporarily obtaining milk deliv-

eries, the State agency may approve 

the service of breakfasts, lunches or 

suppers without milk during the emer-

gency period. 

(7) Continuing unavailability of milk. 

The inability of a sponsor to obtain a 

supply of milk on a continuing basis 

shall not bar it from participation in 

the Program. In such cases, the State 

agency may approve service of meals 

without milk, provided that an equiva-

lent amount of canned, whole dry or 

nonfat dry milk is used in the prepara-

tion of the milk components set forth 

in paragraph (d) of this section. In ad-

dition, the State agency may approve 

the use of nonfat dry milk in meals 

served to children participating in ac-

tivities which make the service of fluid 

milk impracticable, and in locations 

which are unable to obtain fluid milk. 

Such authorization shall stipulate that 

nonfat dry milk be reconstituted at 

normal dilution and under sanitary 

conditions consistent with State and 

local health regulations. 
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(8) Additional foods. To improve the 
nutrition of participating children, ad-
ditional foods may be served with each 

meal. 

[54 FR 18208, Apr. 27, 1989, as amended at 54 

FR 27153, June 28, 1989; Amdt. 2, 55 FR 1377, 

Jan. 14, 1990; 55 FR 13470, Apr. 10, 1990; 61 FR 

37672, July 19, 1996; 62 FR 10191, Mar. 6, 1997; 

64 FR 72487, Dec. 28, 1999; 64 FR 72487, Dec. 28, 

1999; 65 FR 12437, Mar. 9, 2000; 65 FR 82251, 

Dec. 28, 2000] 

Subpart D—General 
Administrative Provisions 

§ 225.17 Procurement standards. 
(a) State agencies and sponsors shall 

comply with the requirements of 2 CFR 

part 200, subpart D and USDA imple-

menting regulations 2 CFR part 400 and 

part 415, as applicable, concerning the 

procurement of supplies, food, equip-

ment and other services with Program 

funds. These requirements ensure that 

such materials and services are ob-

tained for the program efficiently and 

economically and in compliance with 

applicable laws and executive orders. 

Sponsors may use their own procedures 

for procurement with Program funds to 

the extent that: 
(1) Procurements by public sponsors 

comply with applicable State or local 

laws and the standards set forth in 2 

CFR part 200, subpart F and USDA im-

plementing regulations 2 CFR part 400 

and part 415; and 
(2) Procurements by private non-

profit sponsors comply with standards 

set forth in 2 CFR part 200, subpart F 

and USDA implementing regulations 2 

CFR part 400 and part 415. 
(b) The State agency shall make 

available to sponsors information on 2 

CFR part 200, subpart D and USDA im-

plementing regulations 2 CFR part 400 

and part 415, as applicable. 
(c) Sponsors may use their own pro-

curement procedures which reflect ap-

plicable State and local laws and regu-

lations, provided that procurements 

made with Program funds conform 

with provisions of this section, as well 

as with procurement requirements 

which may be established by the State 

agency, with approval of FNS, to pre-

vent fraud, waste, and Program abuse. 
(d) The State agency shall ensure 

that each sponsor is aware of the fol-

lowing practices specified in 2 CFR 

part 200, subpart D and USDA imple-

menting regulations 2 CFR part 400 and 

part 415, as applicable, with respect to 

minority business enterprises: 

(1) Including qualified minority busi-

ness enterprises on solicitation lists, 

(2) Soliciting minority business en-

terprises whenever they are potential 

sources, 

(3) When economically feasible, divid-

ing total requirements into smaller 

tasks or quantities so as to permit 

maximum participation by minority 

business enterprises, 

(4) Establishing delivery schedules 

which will assist minority business en-

terprises to meet deadlines, and 

(5) Using the services and assistance 

of the Small Business Administration, 

and the Office of Minority Business En-

terprise of the Department of Com-

merce as required. 

(e) Geographic preference. (1) Sponsors 

participating in the Program may 

apply a geographic preference when 

procuring unprocessed locally grown or 

locally raised agricultural products. 

When utilizing the geographic pref-

erence to procure such products, the 

sponsor making the purchase has the 

discretion to determine the local area 

to which the geographic preference op-

tion will be applied; 

(2) For the purpose of applying the 

optional geographic preference in para-

graph (e)(1) of this section, ‘‘unproc-

essed locally grown or locally raised 

agricultural products’’ means only 

those agricultural products that retain 

their inherent character. The effects of 

the following food handling and preser-

vation techniques shall not be consid-

ered as changing an agricultural prod-

uct into a product of a different kind or 

character: Cooling; refrigerating; freez-

ing; size adjustment made by peeling, 

slicing, dicing, cutting, chopping, 

shucking, and grinding; forming 

ground products into patties without 

any additives or fillers; drying/dehy-

dration; washing; packaging (such as 

placing eggs in cartons), vacuum pack-

ing and bagging (such as placing vege-

tables in bags or combining two or 

more types of vegetables or fruits in a 

single package); addition of ascorbic 

acid or other preservatives to prevent 
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oxidation of produce; butchering live-
stock and poultry; cleaning fish; and 
the pasteurization of milk. 

[54 FR 18208, Apr. 27, 1989, as amended at 71 

FR 39518, July 13, 2006; 76 FR 22607, Apr. 22, 

2011; 81 FR 66492, Sept. 28, 2016] 

§ 225.18 Miscellaneous administrative 
provisions. 

(a) Grant closeout procedures. Grant 
closeout procedures for the Program 

shall be in accordance with 2 CFR part 

200, subpart D and USDA implementing 

regulations 2 CFR part 400 and part 415, 

as applicable. 
(b) Termination for cause. (1) FNS may 

terminate a State agency’s participa-

tion in the Program in whole, or in 

part, whenever it is determined that 

the State agency has failed to comply 

with the conditions of the Program. 

FNS shall promptly notify the State 

agency in writing of the termination 

and reason for the termination, to-

gether with the effective date, and 

shall allow the State 30 calendar days 

to respond. In instances where the 

State does respond, FNS shall inform 

the State of its final determination no 

later than 30 calendar days after the 

State responds. 
(2) A State agency shall terminate a 

sponsor’s participation in the Program 

by written notice whenever it is deter-

mined by the State agency that the 

sponsor has failed to comply with the 

conditions of the Program. 
(3) When participation in the Pro-

gram has been terminated for cause, 

any funds paid to the State agency or 

a sponsor or any recoveries by FNS 

from the State agency or by the State 

agency from a sponsor shall be in ac-

cordance with the legal rights and li-

abilities of the parties. 
(c) Termination for convenience. FNS 

and the State agency may agree to ter-

minate the State agency’s participa-

tion in the Program in whole, or in 

part, when both parties agree that the 

continuation of the Program would not 

produce beneficial results commensu-

rate with the further expenditure of 

funds. The two parties shall agree upon 

the termination conditions, including 

the effective date, and in the case of 

partial termination, the portion to be 

terminated. The State agency shall not 

incur new obligations for the termi-

nated portion after the effective date, 

and shall cancel as many outstanding 

obligations as possible. The Depart-

ment shall allow full credit to the 

State agency for the Federal share of 

the noncancellable obligation properly 

incurred by the State agency prior to 

termination. A State agency may ter-

minate a sponsor’s participation in the 

manner provided for in this paragraph. 

(d) Maintenance of effort. Expenditure 

of funds from State and local sources 

for the maintenance of food programs 

for children shall not be diminished as 

a result of funds received under the Act 

and a certification to this effect shall 

become part of the agreement provided 

for in § 225.3(c). 

(e) Program benefits. The value of ben-

efits and assistance available under the 

Program shall not be considered as in-

come or resources of recipients and 

their families for any purpose under 

Federal, State or local laws, including, 

but not limited to, laws relating to 

taxation, welfare, and public assistance 

programs. 

(f) State requirements. Nothing con-

tained in this part shall prevent a 

State agency from imposing additional 

operating requirements which are not 

inconsistent with the provisions of this 

part, provided that such additional re-

quirements shall not deny the Program 

to an area in which poor economic con-

ditions exist, and shall not result in a 

significant number of needy children 

not having access to the Program. 

Prior to imposing any additional re-

quirements, the State agency must re-

ceive approval from FNSRO. 

(g) Fraud penalty. Whoever embezzles, 

willfully misapplies, steals, or obtains 

by fraud any funds, assets, or property 

that are the subject of a grant or other 

form of assistance under this part, 

whether received directly or indirectly 

from the Department, or whoever re-

ceives, conceals, or retains such funds, 

assets, or property to his use or gain, 

knowing such funds, assets, or property 

have been embezzled, willfully mis-

applied, stolen or obtained by fraud 

shall, if such funds, assets, or property 

are of the value of $100 or more, be 

fined not more than $25,000 or impris-

oned not more than five years, or both, 

or if such funds, assets, or property are 

of a value of less than $100, shall be 

VerDate Sep<11>2014 16:09 Feb 14, 2018 Jkt 244015 PO 00000 Frm 00184 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



175 

Food and Nutrition Service, USDA § 225.19 

fined not more than $1,000 or impris-

oned for not more than one year, or 

both. 

(h) Claims adjustment authority. The 

Secretary shall have the authority to 

determine the amount of, to settle, and 

to adjust any claim arising under the 

Program, and to compromise or deny 

such claim or any part thereof. The 

Secretary shall also have the authority 

to waive such claims if the Secretary 

determines that to do so would serve 

the purposes of the Program. This pro-

vision shall not diminish the authority 

of the Attorney General of the United 

States under section 516 of title 28, U.S. 

Code, to conduct litigation on behalf of 

the United States. 

(i) Data collection related to sponsors. 

(1) Each State agency must collect 

data related to sponsors that have an 

agreement with the State agency to 

participate in the program for each of 

Federal fiscal years 2006 through 2009, 

including those sponsors that partici-

pated only for part of the fiscal year. 

Such data shall include: 

(i) The name of each sponsor; 

(ii) The city in which each partici-

pating sponsor was headquartered and 

the name of the state; 

(iii) The amount of funds provided to 

the participating organization, i.e., the 

sum of the amount of federal funds re-

imbursed for operating and administra-

tive cost; and 

(iv) The type of participating organi-

zation, e.g., government agency, edu-

cational institution, non-profit organi-

zation/secular, non-profit organization/ 

faith-based, and ‘‘other.’’ 

(2) On or before August 31, 2007, and 

each subsequent year through 2010, 

State agencies must report to FNS 

data as specified in paragraph (i)(1) of 

this section for the prior Federal fiscal 

year. State agencies must submit this 

data in a format designated by FNS. 

(j) Program evaluations. States, State 

agencies, sponsors, sites and contrac-

tors must cooperate in studies and 

evaluations conducted by or on behalf 

of the Department, related to programs 

authorized under the Richard B. Rus-

sell National School Lunch Act and the 

Child Nutrition Act of 1966, as amend-

ed. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13471, Apr. 10, 1990; 64 FR 72488, Dec. 28, 

1999; 71 FR 39518, July 13, 2006; 72 FR 24183, 

May 2, 2007; 76 FR 37982, June 29, 2011; 78 FR 

13450, Feb. 28, 2013; 81 FR 66492, Sept. 28, 2016] 

§ 225.19 Regional office addresses. 

Persons desiring information con-

cerning the Program may write to the 

appropriate State agency or Regional 

Office of FNS as indicated below: 

(a) In the States of Connecticut, 

Maine, Massachusetts, New Hampshire, 

New York, Rhode Island, and Vermont: 

Northeast Regional Office, FNS, U.S. 

Department of Agriculture, 10 Cause-

way Street, Room 501, Boston, MA 

02222–1065. 

(b) In the States of Delaware, Dis-

trict of Columbia, Maryland, New Jer-

sey, Pennsylvania, Puerto Rico, Vir-

ginia, Virgin Islands, and West Vir-

ginia: Mid-Atlantic Regional Office, 

FNS, U.S. Department of Agriculture, 

Mercer Corporate Park, 300 Corporate 

Boulevard, Robbinsville, NJ 08691–1598. 

(c) In the States of Alabama, Florida, 

Georgia, Kentucky, Mississippi, North 

Carolina, South Carolina, and Ten-

nessee: Southeast Regional Office, 

FNS, U.S. Department of Agriculture, 

61 Forsyth Street, SW., Room 8T36, At-

lanta, GA 30303–3415. 

(d) In the States of Illinois, Indiana, 

Michigan, Minnesota, Ohio, and Wis-

consin: Midwest Regional Office, FNS, 

U.S. Department of Agriculture, 77 

West Jackson Boulevard, 20th Floor, 

Chicago, IL 60604–3507. 

(e) In the States of Arkansas, Lou-

isiana, New Mexico, Oklahoma and 

Texas: Southwest Regional Office, 

FNS, U.S. Department of Agriculture, 

1100 Commerce Street, Room 5–C–30, 

Dallas, TX 75242–9980. 

(f) In the States of Colorado, Iowa, 

Kansas, Missouri, Montana, Nebraska, 

North Dakota, South Dakota, Utah and 

Wyoming: Mountain Plains Regional 

Office, FNS, U.S. Department of Agri-

culture, 1244 Speer Boulevard, Suite 

903, Denver, CO 80204–3581. 
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(g) In the States of Alaska, American 

Samoa, Arizona, California, Guam, Ha-

waii, Idaho, Nevada, Oregon, the Com-

monwealth of the Northern Mariana Is-

lands, and Washington: Western Re-

gional Office, FNS, U.S. Department of 

Agriculture, 90 Seventh Street, Suite 

10–100, San Francisco, California 94103– 

6701. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 

FR 13471, Apr. 10, 1990; 65 FR 12439, Mar. 9, 

2000; 65 FR 82251, Dec. 28, 2000; 76 FR 34569, 

June 13, 2011] 

§ 225.20 Information collection/record-
keeping—OMB assigned control 
numbers. 

7 CFR section where requirements are de-
scribed 

Current 
OMB control 

No. 

225.3–225.4. ...................................................... 0584–0280 
225.6–225.10 ..................................................... 0584–0280 
225.12–225.13 ................................................... 0584–0280 
225.15–225.18 ................................................... 0584–0280 

[61 FR 25554, May 22, 1996] 

APPENDIX A TO PART 225—ALTERNATE 

FOODS FOR MEALS 

ALTERNATE PROTEIN PRODUCTS 

A. What Are the Criteria for Alternate Protein 

Products Used in the Summer Food Service 

Program? 

1. An alternate protein product used in 

meals planned under the provisions in § 225.16 

must meet all of the criteria in this section. 

2. An alternate protein product whether 

used alone or in combination with meat or 

other meat alternates must meet the fol-

lowing criteria: 

a. The alternate protein product must be 

processed so that some portion of the non- 

protein constituents of the food is removed. 

These alternate protein products must be 

safe and suitable edible products produced 

from plant or animal sources. 

b. The biological quality of the protein in 

the alternate protein product must be at 

least 80 percent that of casein, determined 

by performing a Protein Digestibility Cor-

rected Amino Acid Score (PDCAAS). 

c. The alternate protein product must con-

tain at least 18 percent protein by weight 

when fully hydrated or formulated. (‘‘When 

hydrated or formulated’’ refers to a dry al-

ternate protein product and the amount of 

water, fat, oil, colors, flavors or any other 

substances which have been added). 

d. Manufacturers supplying an alternate 

protein product to participating schools or 

institutions must provide documentation 

that the product meets the criteria in para-

graphs A. 2. a through c of this appendix. 
e. Manufacturers should provide informa-

tion on the percent protein contained in the 

dry alternate protein product and on an as 

prepared basis. 
f. For an alternate protein product mix, 

manufacturers should provide information 

on: 
(1) The amount by weight of dry alternate 

protein product in the package; 
(2) Hydration instructions; and 
(3) Instructions on how to combine the mix 

with meat or other meat alternates. 

B. How Are Alternate Protein Products Used in 

the Summer Food Service Program? 

1. Schools, institutions, and service insti-

tutions may use alternate protein products 

to fulfill all or part of the meat/meat alter-

nate component discussed in § 225.20. 
2. The following terms and conditions 

apply: 
a. The alternate protein product may be 

used alone or in combination with other food 

ingredients. Examples of combination items 

are beef patties, beef crumbles, pizza top-

ping, meat loaf, meat sauce, taco filling, 

burritos, and tuna salad. 
b. Alternate protein products may be used 

in the dry form (nonhydrated), partially hy-

drated or fully hydrated form. The moisture 

content of the fully hydrated alternate pro-

tein product (if prepared from a dry con-

centrated form) must be such that the mix-

ture will have a minimum of 18 percent pro-

tein by weight or equivalent amount for the 

dry or partially hydrated form (based on the 

level that would be provided if the product 

were fully hydrated). 

C. How Are Commercially Prepared Products 

Used in the Summer Food Service Program? 

Schools, institutions, and service institu-

tions may use a commercially prepared meat 

or meat alternate products combined with 

alternate protein products or use a commer-

cially prepared product that contains only 

alternate protein products. 

[65 FR 12439, Mar. 9, 2000] 

APPENDIX B TO PART 225 [RESERVED] 

APPENDIX C TO PART 225—CHILD 

NUTRITION (CN) LABELING PROGRAM 

1. The Child Nutrition (CN) Labeling Pro-

gram is a voluntary technical assistance pro-

gram administered by the Food and Nutri-

tion Service (FNS) in conjunction with the 

Food Safety and Inspection Service (FSIS) 

and Agricultural Marketing Service (AMS) 

of the U.S. Department of Agriculture 

(USDA), and National Marine Fisheries Serv-

ice of the U.S. Department of Commerce 

(USDC) for the Child Nutrition Programs. 
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This program essentially involves the review 

of a manufacturer’s recipe or product formu-

lation to determine the contribution a serv-

ing of a commercially prepared product 

makes toward meal pattern requirements 

and a review of the CN label statement to en-

sure its accuracy. CN labeled products must 

be produced in accordance with all require-

ments set forth in this rule. 

2. Products eligible for CN labels are as fol-

lows: 

(a) Commercially prepared food products 

that contribute significantly to the meat/ 

meat alternate component of meal pattern 

requirements of 7 CFR 210.10, 225.16, and 

226.20 and are served in the main dish. 

(b) Juice drinks and juice drink products 

that contain a minimum of 50 percent full 

strength juice by volume. 

3. For the purpose of this appendix the fol-

lowing definitions apply: 

(a) CN label is a food product label that 

contains a CN label statement and CN logo 

as defined in paragraph 3(b) and (c) below. 

(b) The CN logo (as shown below) is a dis-

tinct border which is used around the edges 

of a ‘‘CN label statement’’ as defined in para-

graph 3(c). 

(c) The CN label statement includes the fol-

lowing: 
(1) The product identification number (as-

signed by FNS); 
(2) The statement of the product’s con-

tribution toward meal pattern requirements 

of 7 CFR 210.10, 220.8, 225.16, and 226.20. The 

statement shall identify the contribution of 

a specific portion of a meat/meat alternate 

product toward the meat/meat alternate, 

bread/bread alternate, and/or vegetable/fruit 

component of the meal pattern require-

ments. For juice drinks and juice drink prod-

ucts the statement shall identify their con-

tribution toward the vegetable/fruit compo-

nent of the meal pattern requirements. 

(3) Statement specifying that the use of 

the CN logo and CN statement was author-

ized by FNS, and 

(4) The approval date. 

For example: 

(d) Federal inspection means inspection of 

food products by FSIS, AMS or USDC. 
4. Food processors or manufacturers may 

use the CN label statement and CN logo as 

defined in paragraph 3 (b) and (c) under the 

following terms and conditions: 
(a) The CN label must be reviewed and ap-

proved at the national level by the Food and 

Nutrition Service and appropriate USDA or 

USDC Federal agency responsible for the in-

spection of the product. 
(b) The CN labeled product must be pro-

duced under Federal inspection by USDA or 

USDC. The Federal inspection must be per-

formed in accordance with an approved par-

tial or total quality control program or 

standards established by the appropriate 

Federal inspection service. 

(c) The CN label statement must be printed 

as an integral part of the product label along 

with the product name, ingredient listing, 

the inspection shield or mark for the appro-

priate inspection program, the establish-

ment number where appropriate and the 
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manufacturer’s or distributor’s name and ad-

dress. 

(1) The inspection marking for CN labeled 

non-meat, non-poultry, and non-seafood 

products with the exception of juice drinks 

and juice drink products is established as fol-

lows: 

(d) Yields for determining the product’s 

contribution toward meal pattern require-

ments must be calculated using the Food 

Buying Guide for Child Nutrition Programs 

(Program Aid Number 1331). 

5. In the event a company uses the CN logo 

and CN label statement inappropriately, the 

company will be directed to discontinue the 

use of the logo and statement and the matter 

will be referred to the appropriate agency for 

action to be taken against the company. 

6. Products that bear a CN label statement 

as set forth in paragraph 3(c) carry a war-

ranty. This means that if a food service au-

thority participating in the child nutrition 

programs purchases a CN labeled product 

and uses it in accordance with the manufac-

turer’s directions, the school or institution 

will not have an audit claim filed against it 

for the CN labeled product for noncompli-

ance with the meal pattern requirements of 

7 CFR 210.10, 220.8, 225.16, and 226.20. If a 

State or Federal auditor finds that a product 

that is CN labeled does not actually meet the 

meal pattern requirements claimed on the 

label, the auditor will report this finding to 

FNS. FNS will prepare a report on the find-

ings and send it to the appropriate divisions 

of FSIS and AMS of the USDA, National Ma-

rine Fisheries Service of the USDC, Food and 

Drug Administration, or the Department of 

Justice for action against the company. Any 

or all of the following courses of action may 

be taken: (a) The company’s CN label may be 

revoked for a specific period of time; (b) The 

appropriate agency may pursue a mis-

branding or mislabeling action against the 

company producing the product; (c) The 

company’s name will be circulated to re-

gional FNS offices; and (d) FNS will require 

the food service program involved to notify 

the State agency of the labeling violation. 

7. FNS is authorized to issue operational 

policies, procedures, and instructions for the 

CN Labeling Program. To apply for a CN 

label and to obtain additional information 

on CN label application procedures, write to: 

CN Labels, U.S. Department of Agriculture, 

Food and Nutrition Service, Nutrition and 

Technical Services Division, 3101 Park Cen-

ter Drive, Alexandria, Virginia 22302. 

PART 226—CHILD AND ADULT 
CARE FOOD PROGRAM 

Subpart A—General 

Sec. 

226.1 General purpose and scope. 

226.2 Definitions. 

226.3 Administration. 

Subpart B—Assistance to States 

226.4 Payments to States and use of funds. 

226.5 Donation of commodities. 

Subpart C—State Agency Provisions 

226.6 State agency administrative respon-

sibilities. 

226.7 State agency responsibilities for finan-

cial management. 

226.8 Audits. 

Subpart D—Payment Provisions 

226.9 Assignment of rates of reimbursement 

for centers. 

226.10 Program payment procedures. 

226.11 Program payments for centers. 

226.12 Administrative payments to spon-

soring organizations for day care homes. 

226.13 Food service payments to sponsoring 

organizations for day care homes. 

226.14 Claims against institutions. 

Subpart E—Operational Provisions 

226.15 Institution provisions. 

226.16 Sponsoring organization provisions. 

226.17 Child care center provisions. 

226.17a At-risk afterschool care center pro-

visions. 

226.18 Day care home provisions. 

226.19 Outside-school-hours care center pro-

visions. 

226.19a Adult day care center provisions. 

226.20 Requirements for meals. 

226.21 Food service management companies. 

226.22 Procurement standards. 

226.23 Free and reduced-price meals. 

Subpart F—Food Service Equipment 
Provisions 

226.24 Property management requirements. 

Subpart G—Other Provisions 

226.25 Other provisions. 

226.26 Program information. 

226.27 Information collection/record-

keeping—OMB assigned control numbers. 

APPENDIX A TO PART 226—ALTERNATE FOODS 

FOR MEALS 

APPENDIX B TO PART 226 [RESERVED] 

APPENDIX C TO PART 226—CHILD NUTRITION 

(CN) LABELING PROGRAM 
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SUBCHAPTER B—GENERAL REGULATIONS AND POLICIES— 
FOOD DISTRIBUTION 

PART 250—DONATION OF FOODS 
FOR USE IN THE UNITED STATES, 
ITS TERRITORIES AND POSSES-
SIONS AND AREAS UNDER ITS JU-
RISDICTION 

Subpart A—General Purpose and 
Administration 

Sec. 

250.1 Purpose and use of donated foods. 

250.2 Definitions. 

250.3 Administration at the Federal level. 

250.4 Administration at the State level. 

250.5 Civil rights. 

Subpart B—Delivery, Distribution, and 
Control of Donated Foods 

250.10 Availability and ordering of donated 

foods. 

250.11 Delivery and receipt of donated food 

shipments. 

250.12 Storage and inventory management 

at the distributing agency level. 

250.13 Efficient and cost-effective distribu-

tion of donated foods. 

250.14 Storage and inventory management 

at the recipient agency level. 

250.15 Out-of-condition donated foods, food 

recalls, and complaints. 

250.16 Claims and restitution for donated 

food losses. 

250.17 Use of funds obtained incidental to 

donated food distribution. 

250.18 Reporting requirements. 

250.19 Recordkeeping requirements. 

250.20 Audit requirements. 

250.21 Distributing agency reviews. 

250.22 Distributing agency performance 

standards. 

Subpart C—Processing and Labeling of 
Donated Foods 

250.30 State processing of donated foods. 

Subpart D—Donated Foods in Contracts 
with Food Service Management Com-
panies 

250.50 Contract requirements and procure-

ment. 

250.51 Crediting for, and use of, donated 

foods. 

250.52 Storage and inventory management 

of donated foods. 

250.53 Contract provisions. 

250.54 Recordkeeping and reviews. 

Subpart E—National School Lunch Program 
(NSLP) and Other Child Nutrition Programs 

250.56 Provision of donated foods in NSLP. 

250.57 Commodity schools. 

250.58 Ordering donated foods and their pro-

vision to school food authorities. 

250.59 Storage, control, and use of donated 

foods. 

250.60 Child and Adult Care Food Program 

(CACFP). 

250.61 Summer Food Service Program 

(SFSP). 

Subpart F—Household Programs 

250.63 Commodity Supplemental Food Pro-

gram (CSFP). 

250.64 The Emergency Food Assistance Pro-

gram (TEFAP). 

250.65 Food Distribution Program on Indian 

Reservations (FDPIR). 

250.66 [Reserved] 

Subpart G—Additional Provisions 

250.67 Charitable institutions. 

250.68 Nutrition Services Incentive Program 

(NSIP). 

250.69 Disasters. 

250.70 Situations of distress. 

250.71 OMB control numbers. 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 612c, 612c 

note, 1431, 1431b, 1431e, 1431 note, 1446a-1, 1859, 

2014, 2025; 15 U.S.C. 713c; 22 U.S.C. 1922; 42 

U.S.C. 1751, 1755, 1758, 1760, 1761, 1762a, 1766, 

3030a, 5179, 5180. 

SOURCE: 53 FR 20426, June 3, 1988, unless 

otherwise noted. 

Subpart A—General Purpose and 
Administration 

SOURCE: 81 FR 23100, Apr. 19, 2016, unless 

otherwise noted. 

§ 250.1 Purpose and use of donated 
foods. 

(a) Purpose. The Department pur-

chases foods and donates them to State 

distributing agencies for further dis-

tribution and use in food assistance 

programs, or to provide assistance to 

eligible persons, in accordance with 

legislation: 

(1) Authorizing donated food assist-

ance in specific programs (e.g., the 

Richard B. Russell National School 
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Lunch Act for the National School 

Lunch Program (NSLP)); or 

(2) Authorizing the removal of sur-

plus foods from the market or the sup-

port of food prices (i.e., in accordance 

with Section 32, Section 416, and Sec-

tion 709, as defined in § 250.2). 

(b) Use of donated foods. Donated 

foods must be used in accordance with 

the requirements of this part and with 

other Federal regulations applicable to 

specific food assistance programs (e.g., 
7 CFR part 251 includes requirements 

for the use of donated foods in The 

Emergency Food Assistance Program 

(TEFAP)). Such use may include ac-

tivities designed to demonstrate or test 

the effective use of donated foods (e.g., 
in nutrition classes or cooking dem-

onstrations) in any programs. However, 

donated foods may not be: 

(1) Sold or exchanged, or otherwise 

disposed of, unless approved by FNS, or 

specifically permitted elsewhere in this 

part or in other Federal regulations 

(e.g., donated foods may be used in 

meals sold in NSLP); 

(2) Used to require recipients to make 

any payments or perform any services 

in exchange for their receipt, unless ap-

proved by FNS, or specifically per-

mitted elsewhere in this part or in 

other Federal regulations; or 

(3) Used to solicit voluntary con-

tributions in connection with their re-

ceipt, except for donated foods pro-

vided in the Nutrition Services Incen-

tive Program (NSIP). 

(c) Legislative sanctions. In accordance 

with the Richard B. Russell National 

School Lunch Act (42 U.S.C. 1760) and 

the Agriculture and Consumer Protec-

tion Act of 1973 (7 U.S.C. 612c note), any 

person who embezzles, willfully 

misapplies, steals, or obtains by fraud 

any donated foods (or funds, assets, or 

property deriving from such donated 

foods) will be subject to Federal crimi-

nal prosecution and other penalties. 

Any person who receives, conceals, or 

retains such donated foods or funds, as-

sets, or property deriving from such 

foods, with the knowledge that they 

were embezzled, willfully misapplied, 

stolen, or obtained by fraud, will also 

be subject to Federal criminal prosecu-

tion and other penalties. The distrib-

uting agency, or other parties, as appli-

cable, must immediately notify FNS of 

any such violations. 

§ 250.2 Definitions. 

2 CFR part 200 means the Uniform Ad-

ministrative Requirements, Cost Prin-

ciples, and Audit Requirements for 

Federal Awards published by OMB. The 

Part reference covers applicable: Acro-

nyms and Definitions (subpart A), Gen-

eral Provisions (subpart B), Post Fed-

eral Award Requirements (subpart D), 

Cost Principles (subpart E), and Audit 

Requirements (subpart F). (NOTE: Pre- 

Federal Award Requirements and Con-

tents of Federal Awards (subpart C) do 

not apply to the National School 

Lunch Program). 

ACL means the Administration for 

Community Living, which is the DHHS 

agency that administers NSIP. 

Administering agency means a State 

agency that has been approved by the 

Department to administer a food as-

sistance program. If such agency is 

also responsible for the distribution of 

donated foods, it is referred to as the 

distributing agency in this part. 

Adult care institution means a nonresi-

dential adult day care center that par-

ticipates independently in CACFP, or 

that participates as a sponsoring orga-

nization, and that may receive donated 

foods or cash-in-lieu of donated foods, 

in accordance with an agreement with 

the distributing agency. 

Bonus foods means Section 32, Sec-

tion 416, and Section 709 donated foods, 

as defined in this section, which are 

purchased under surplus removal or 

price support authority, and provided 

to distributing agencies in addition to 

legislatively authorized levels of as-

sistance. 

CACFP means the Child and Adult 

Care Food Program. 

Carrier means a commercial enter-

prise that transports donated foods 

from one location to another, but does 

not store such foods. 

Charitable institutions means public 

institutions or private nonprofit orga-

nizations that provide a meal service 

on a regular basis to predominantly el-

igible persons in the same place with-

out marked changes. Some types of 

charitable institutions are included 

in§ 250.67. 
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Child care institution means a nonresi-

dential child care center that partici-

pates independently in CACFP, or that 

participates as a sponsoring organiza-

tion, in accordance with an agreement 

with the distributing agency. 

Child nutrition program means NSLP, 

CACFP, SFSP, or SBP. 

Commodity offer value means the min-

imum value of donated foods that the 

distributing agency must offer to a 

school food authority participating in 

NSLP each school year. The com-

modity offer value is equal to the na-

tional per-meal value of donated food 

assistance multiplied by the number of 

reimbursable lunches served by the 

school food authority in the previous 

school year. 

Commodity school means a school that 

operates a nonprofit food service, in ac-

cordance with 7 CFR part 210, but that 

receives additional donated food assist-

ance rather than the cash assistance 

available to it under Section 4 of the 

Richard B. Russell National School 

Lunch Act (42 U.S.C. 1753). 

Consignee means an entity (e.g., the 

distributing or recipient agency, a 

commercial storage facility, or a proc-

essor) that receives a shipment of do-

nated foods from a vendor or Federal 

storage facility. 

Contract value of the donated foods 
means the price assigned by the De-

partment to a donated food which must 

reflect the Department’s current acqui-

sition price. This may alternatively be 

referred to as the USDA purchase 

price. 

Contracting agency means the distrib-

uting agency, subdistributing agency, 

or recipient agency which enters into a 

processing contract. 

CSFP means the Commodity Supple-

mental Food Program. 

Department means the United States 

Department of Agriculture (USDA). 

DHHS means the United States De-

partment of Health and Human Serv-

ices. 

Disaster means a Presidentially de-

clared disaster or emergency, in ac-

cordance with Section 412 or 413 of the 

Robert T. Stafford Disaster Relief and 

Emergency Assistance Act (42 U.S.C. 

5179–5180), in which Federal assistance, 

including donated food assistance, may 

be provided to persons in need of such 

assistance as a result of the disaster or 

emergency. 

Disaster organization means an orga-

nization authorized by FNS or a dis-

tributing agency, when appropriate, to 

provide assistance to survivors of a dis-

aster or a situation of distress. 

Distributing agency means a State 

agency selected by the Governor of the 

State or the State legislature to dis-

tribute donated foods in the State, in 

accordance with an agreement with 

FNS, and with the requirements in this 

part and other Federal regulations, as 

applicable (e.g., a State agency distrib-

uting donated foods in CSFP must 

comply with requirements in 7 CFR 

part 247). Indian Tribal Organizations 

may act as a distributing agency in the 

distribution of donated foods on, or 

near, Indian reservations, as provided 

for in applicable Federal regulations 

(e.g., 7 CFR part 253 or 254 for FDPIR). 

A distributing agency may also be re-

ferred to as a State distributing agen-

cy. 

Distribution charge means the cumu-

lative charge imposed by distributing 

agencies on school food authorities to 

help meet the costs of storing and dis-

tributing donated foods, and adminis-

trative costs related to such activities. 

Distributor means a commercial food 

purveyor or handler who is independent 

of a processor and charges and bills for 

the handling of donated foods, and/or 

sells and bills for the end products de-

livered to recipient agencies. 

Donated foods means foods purchased 

by USDA for donation in food assist-

ance programs, or for donation to enti-

ties assisting eligible persons, in ac-

cordance with legislation authorizing 

such purchase and donation. Donated 

foods are also referred to as USDA 

Foods. 

Elderly nutrition project means a re-

cipient agency selected by the State 

Unit on Aging to receive assistance in 

NSIP, which may include donated food 

assistance. 

Eligible persons means persons in need 

of food assistance as a result of their: 

(1) Economic status; 

(2) Eligibility for a specific food as-

sistance program; or 

(3) Eligibility as survivors of a dis-

aster or a situation of distress. 
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End product means a food product 

that contains processed donated foods. 

Entitlement means the value of do-

nated foods a distributing agency is au-

thorized to receive in a specific pro-

gram, in accordance with program leg-

islation. 

Entitlement foods means donated foods 

that USDA purchases and provides in 

accordance with levels of assistance 

mandated by program legislation. 

FDPIR means the Food Distribution 

Program on Indian Reservations and 

the Food Distribution Program for In-

dian Households in Oklahoma. 

Federal acceptance service means the 

acceptance service provided by: 

(1) The applicable grading branches 

of the Department’s Agricultural Mar-

keting Service (AMS); 

(2) The Department’s Federal Grain 

Inspection Service; and 

(3) The National Marine Fisheries 

Service of the U.S. Department of Com-

merce. 

Fee-for-service means the price by 

pound or case representing a proc-

essor’s cost of ingredients (other than 

donated foods), labor, packaging, over-

head, and other costs incurred in the 

conversion of the donated food into the 

specified end product. 

Fiscal year means the period of 12 

months beginning October 1 of any cal-

endar year and ending September 30 of 

the following calendar year. 

FNS means the Food and Nutrition 

Service of the Department of Agri-

culture. 

Food recall means an action to re-

move food products from commerce 

when there is reason to believe the 

products may be unsafe, adulterated, 

or mislabeled. The action is taken to 

protect the public from products that 

may cause health problems or possible 

death. 

Food service management company 
means a commercial enterprise, non-

profit organization, or public institu-

tion that is, or may be, contracted 

with by a recipient agency to manage 

any aspect of a recipient agency’s food 

service, in accordance with 7 CFR part 

210, 225, or 226, or, with respect to char-

itable institutions, in accordance with 

this part. To the extent that such man-

agement includes the use of donated 

foods, the food service management 

company is subject to the applicable 

requirements in this part. However, a 

school food authority participating in 

NSLP that performs such functions is 

not considered a food service manage-

ment company. Also, a commercial en-

terprise that uses donated foods to pre-

pare meals at a commercial facility, or 

to perform other activities that meet 

the definition of processing in this sec-

tion, is considered a processor in this 

part, and is subject to the require-

ments in subpart C, and not subpart D, 

of this part. 

Household means any of the following 

individuals or groups of individuals, ex-

clusive of boarders or residents of an 

institution: 

(1) An individual living alone; 

(2) An individual living with others, 

but customarily purchasing food and 

preparing meals for home consumption 

separate and apart from the others; 

(3) A group of individuals living to-

gether who customarily purchase and 

prepare meals in common for home 

consumption; and 

(4) Other individuals or groups of in-

dividuals, as provided in FNS regula-

tions specific to particular food assist-

ance programs. 

Household programs means CSFP, 

FDPIR, and TEFAP. 

In-kind replacement means the re-

placement of a loss of donated food 

with the same type of food of U.S. ori-

gin, of equal or better quality as the 

donated food, and at least equal in 

value to the lost donated food. 

In-State processor means a processor 

that has entered into agreements with 

distributing or recipient agencies that 

are located only in the State in which 

all of the processor’s processing facili-

ties are located. 

Multi-food shipment means a shipment 

from a Federal storage facility that 

usually includes more than one type of 

donated food. 

Multi-State processor means a proc-

essor that has entered into agreements 

with distributing or recipient agencies 

in more than one State, or that has en-

tered into one or more agreements 

with distributing or recipient agencies 

that are located in a State other than 

the State in which the processor’s 

processing facilities or business office 

is located. 
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National per-meal value means the 

value of donated foods provided for 

each reimbursable lunch served in 

NSLP in the previous school year, and 

for each reimbursable lunch and supper 

served in CACFP in the previous school 

year, as established in sections 6(c) and 

17(h)(1)(B) of the Richard B. Russell 

National School Lunch Act ((42 U.S.C. 

1755(c) and 1766(h)(1)(B)). 

Nonprofit organization means a pri-

vate organization with tax-exempt sta-

tus under the Internal Revenue Code. 

Nonprofit organizations operated ex-

clusively for religious purposes are 

automatically tax-exempt under the 

Internal Revenue Code. 

Nonprofit school food service means all 

food service operations conducted by 

the school food authority principally 

for the benefit of schoolchildren, all of 

the revenue from which is used solely 

for the operation or improvement of 

such food services. 

NSIP means the Nutrition Services 

Incentive Program administered by the 

DHHS ACL. 

NSLP means the National School 

Lunch Program. 

Out-of-condition donated foods means 

donated foods that are no longer fit for 

human consumption as a result of 

spoilage, contamination, infestation, 

adulteration, or damage. 

Performance supply and surety bond 
means a written instrument issued by 

a surety company which guarantees 

performance and supply of end prod-

ucts by a processor under the terms of 

a processing contract. 

Processing means a commercial enter-

prise’s use of a commercial facility to: 

(1) Convert donated foods into an end 

product; 

(2) Repackage donated foods; or 

(3) Use donated foods in the prepara-

tion of meals. 

Processor means a commercial enter-

prise that processes donated foods at a 

commercial facility. 

Recipient agencies means agencies or 

organizations that receive donated 

foods for distribution to eligible per-

sons or for use in meals provided to eli-

gible persons, in accordance with 

agreements with a distributing or sub-

distributing agency, or with another 

recipient agency. Local agencies in 

CSFP, and Indian Tribal Organizations 

distributing donated foods to eligible 

persons through FDPIR in a State in 

which the State government admin-

isters FDPIR, are considered recipient 

agencies in this part. 

Recipients means persons receiving 

donated foods, or a meal containing do-

nated foods, provided by recipient 

agencies. 

Reimbursable meals means meals that 

meet the nutritional standards estab-

lished in Federal regulations per-

taining to NSLP, SFSP, or CACFP, and 

that are served to eligible recipients. 

SAE funds means Federal funds pro-

vided to State agencies for State ad-

ministrative expenses, in accordance 

with 7 CFR part 235. 

SBP means the School Breakfast Pro-

gram. 

School food authority means the gov-

erning body responsible for the admin-

istration of one or more schools, and 

that has the legal authority to operate 

NSLP or be otherwise approved by FNS 

to operate NSLP. 

School year means the period of 12 

months beginning July 1 of any cal-

endar year and ending June 30 of the 

following calendar year. 

Section 4(a) means section 4(a) of the 

Agriculture and Consumer Protection 

Act of 1973 (7 U.S.C. 612c note), which 

authorizes the Department to purchase 

donated foods to maintain the tradi-

tional level of assistance for food as-

sistance programs authorized by law, 

including, but not limited to, CSFP, 

FDPIR, and disaster assistance. 

Section 6 means section 6 of the Rich-

ard B. Russell National School Lunch 

Act (42 U.S.C. 1755), which authorizes 

the Department to provide a specified 

value of donated food assistance in 

NSLP. 

Section 14 means section 14 of the 

Richard B. Russell National School 

Lunch Act (42 U.S.C. 1762a), which au-

thorizes the Department to use Section 

32 or Section 416 funds to maintain the 

annually programmed levels of donated 

food assistance in child nutrition pro-

grams. 

Section 27 means section 27 of the 

Food and Nutrition Act of 2008 (7 U.S.C. 

2036), which authorizes the purchase of 

donated foods for distribution in 

TEFAP. 

VerDate Sep<11>2014 16:09 Feb 14, 2018 Jkt 244015 PO 00000 Frm 00567 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



558 

7 CFR Ch. II (1–1–18 Edition) § 250.2 

Section 32 means section 32 of Public 

Law 74–320 (7 U.S.C. 612c), which au-

thorizes the Department to purchase 

primarily perishable foods to remove 

market surpluses, and to donate them 

for use in domestic food assistance pro-

grams or by charitable institutions. 

Section 311 means section 311 of the 

Older Americans Act of 1965 (42 U.S.C. 

3030a), which permits State Units on 

Aging to receive all or part of their 

NSIP grant as USDA donated foods. 

Section 416 means section 416 of the 

Agricultural Act of 1949 (7 U.S.C. 1431), 

which authorizes the Department to 

purchase nonperishable foods to sup-

port market prices, and to donate them 

for use in domestic food assistance pro-

grams or by charitable institutions. 

Section 709 means section 709 of the 

Food and Agricultural Act of 1965 (7 

U.S.C. 1446a–1), which authorizes the 

Department to purchase dairy products 

to meet authorized levels of assistance 

in domestic food assistance programs 

when such assistance cannot be met by 

Section 416 food purchases. 

Service institution means recipient 

agencies that participate in SFSP. 

SFSP means the Summer Food Serv-

ice Program. 

Similar replacement means the re-

placement of a loss of donated food 

with another type of food from the 

same food category (e.g., dairy, grain, 

meat/meat alternate, vegetable, fruit, 

etc.) that is of U.S. origin, of equal or 

better quality than that type of do-

nated food, and at least equal in value 

to the lost donated food. 

Single inventory management means 

the commingling in storage of donated 

foods and foods from other sources, and 

the maintenance of a single inventory 

record of such commingled foods. 

Situation of distress means a natural 

catastrophe or other event that does 

not meet the definition of disaster in 

this section, but that, in the deter-

mination of the distributing agency, or 

of FNS, as applicable, warrants the use 

of donated foods to assist survivors of 

such catastrophe or other event. A sit-

uation of distress may include, for ex-

ample, a hurricane, flood, snowstorm, 

or explosion. 

SNAP means the Supplemental Nutri-

tion Assistance Program. 

Split shipment means a shipment of 

donated foods from a vendor that is 

split between two or more distributing 

or recipient agencies, and that usually 

includes more than one stop-off or de-

livery location. 

State means any State of the United 

States, the District of Columbia, Puer-

to Rico, the Virgin Islands, Guam, and 

American Samoa. 

State Unit on Aging means: 

(1) The State agency that has been 

approved by DHHS to administer NSIP; 

or 

(2) The Indian Tribal Organization 

that has been approved by DHHS to ad-

minister NSIP. 

Storage facility means a publicly- 

owned or nonprofit facility or a com-

mercial enterprise that stores donated 

foods or end products, and that may 

also transport such foods to another lo-

cation. 

Subdistributing agency means a State 

agency, a public agency, or a nonprofit 

organization selected by the distrib-

uting agency to perform one or more 

activities required of the distributing 

agency in this part, in accordance with 

a written agreement between the par-

ties. A subdistributing agency may 

also be a recipient agency. 

Substitution means: 

(1) The replacement of donated foods 

with like quantities of domestically 

produced commercial foods of the same 

generic identity and of equal or better 

quality. 

(2) A processor can substitute com-

mercial product for donated food, as 

described in paragraph (1) of this defi-

nition, without restrictions under full 

substitution. The processor must re-

turn to the contracting agency, in fin-

ished end products, the same number of 

pounds of donated food that the proc-

essor originally received for processing 

under full substitution. This is the 100- 

percent yield requirement. 

(3) A processor can substitute com-

mercial product for donated foods, as 

described in paragraph (1) of this defi-

nition, with some restrictions under 

limited substitution. Restrictions in-

clude, but are not limited to, the prohi-

bition against substituting for 

backhauled poultry product. FNS may 

also prohibit substitution of certain 
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types of the same generic food. (For ex-

ample, FNS may decide to permit sub-

stitution for bulk chicken but not for 

canned chicken.) 

Summer camp means a nonprofit or 

public camp for children aged 18 and 

under. 

TEFAP means The Emergency Food 

Assistance Program. 

USDA Foods means donated foods. 

USDA implementing regulations mean 

the following: 2 CFR part 400, Uniform 

Administrative Requirements, Cost 

Principles, and Audit Requirements for 

Federal Awards; 2 CFR part 415, Gen-

eral Program Administrative Regula-

tions; 2 CFR part 416, General Program 

Administrative Regulations for Grants 

and Cooperative Agreements to State 

and Local Governments; and 2 CFR 

part 418, New Restrictions on Lob-

bying. 

Vendor means a commercial food 

company from which the Department 

purchases foods for donation. 

§ 250.3 Administration at the Federal 
level. 

(a) Food and Nutrition Service. Within 

the Department, Food and Nutrition 

Service (FNS) must act on behalf of the 

Department to administer the distribu-

tion of donated foods to distributing 

agencies for further distribution and 

use at the State level, in accordance 

with the requirements of this part. 

(b) Audits or inspections. The Depart-

ment, the Comptroller General of the 

United States, or any of their author-

ized representatives, may conduct au-

dits or inspections of distributing, sub-

distributing, or recipient agencies, or 

the commercial enterprises with which 

they have contracts or agreements, in 

order to determine compliance with 

the requirements of this part, or with 

other applicable Federal regulations. 

(c) Suspension or termination. When-

ever it is determined that a distrib-

uting agency has materially failed to 

comply with the provisions of this 

part, or with other applicable Federal 

regulations, FNS may suspend or ter-

minate the distribution of donated 

foods, or the provision of administra-

tive funds, to the distributing agency. 

FNS must provide written notification 

of such suspension or termination of 

assistance, including the reasons for 

the action and the effective date. The 

distributing agency may appeal a sus-

pension or termination of assistance if 

such appeal is provided for in Federal 

regulations applicable to a specific 

food assistance program (e.g., as pro-

vided for in § 253.5(l) of this chapter for 

FDPIR). FNS may also take other ac-

tions, as appropriate, including pros-

ecution under applicable Federal stat-

utes. 

§ 250.4 Administration at the State 
level. 

(a) Distributing agency. The distrib-

uting agency, as defined in § 250.2, is re-

sponsible for ensuring compliance with 

the requirements in this part, and in 

other Federal regulations referenced in 

this part, in the distribution and con-

trol of donated foods. In order to re-

ceive, store, and distribute donated 

foods, the distributing agency must 

enter into a written agreement with 

FNS (the Federal-State Agreement, form 

FNS–74) for the distribution of donated 

foods in accordance with the provisions 

of this part and other applicable Fed-

eral regulations. The Federal-State 

agreement is permanent, but may be 

amended with the concurrence of both 

parties. FNS may terminate the Fed-

eral-State agreement if the distrib-

uting agency fails to meet its obliga-

tions, in accordance with § 250.3(c). 

Each distributing agency must also 

provide adequate personnel to admin-

ister the program in accordance with 

this part. The distributing agency may 

impose additional requirements related 

to the distribution and control of do-

nated foods in the State, as long as 

such requirements are not inconsistent 

with the requirements in this part or 

other Federal regulations referenced in 

this part. 

(b) Subdistributing agency. The dis-

tributing agency may enter into a 

written agreement with a subdistrib-

uting agency, as defined in § 250.2, to 

perform specific activities required of 

the distributing agency in this part. 

However, the distributing agency may 

not assign its overall responsibility for 

donated food distribution and control 

to a subdistributing agency or to any 

other organization, and may not dele-

gate its responsibility to ensure com-

pliance with the performance standards 
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in § 250.22. The agreement entered into 

with the subdistributing agency must 

include the provisions in paragraph (c) 

of this section, and must indicate the 

specific activities for which the sub-

distributing agency is responsible. 

(c) Recipient agencies. The distrib-

uting agency must select recipient 

agencies, as defined in § 250.2, to receive 

donated foods for distribution to eligi-

ble persons, or for use in meals pro-

vided to eligible persons, in accordance 

with eligibility criteria for specific 

programs or outlets, and must enter 

into a written agreement with a recipi-

ent agency prior to distribution of do-

nated foods to it. However, for child 

nutrition programs, the distributing 

agency must enter into agreements 

with those recipient agencies selected 

by the State administering agency to 

participate in such programs, prior to 

distribution of donated foods to such 

recipient agencies. The distributing 

agency must confirm such recipient 

agencies’ approval for participation in 

the appropriate child nutrition pro-

gram with the State administering 

agency. For household programs, dis-

tributing agencies must consider the 

past performance of recipient agencies 

when approving applications for par-

ticipation. Agreements with recipient 

agencies must include the provisions in 

this paragraph (c), as well as provisions 

required in Federal regulations appli-

cable to specific programs (e.g., agree-

ments with local agencies in CSFP 

must include the provisions in § 247.4(b) 

of this chapter). The agreements with 

recipient agencies and subdistributing 

agencies must: 

(1) Ensure compliance with the appli-

cable requirements in this part, with 

other Federal regulations referenced in 

this part, and with the distributing 

agency’s written agreement with FNS; 

(2) Ensure compliance with all re-

quirements relating to food safety and 

food recalls; 

(3) Establish the duration of the 

agreement. The duration of the agree-

ment may be established as permanent, 

but may be amended at the initiation 

of distributing agencies; 

(4) Permit termination of the agree-

ment by the distributing agency for 

failure of the recipient agency (or sub-

distributing agency, as applicable) to 

comply with its provisions or applica-

ble requirements, upon written notifi-

cation to the applicable party; and 

(5) Permit termination of the agree-

ment by either party, upon written no-

tification to the other party, at least 60 

days prior to the effective date of ter-

mination. 

(d) Procurement of services of commer-
cial enterprises. The distributing agen-

cy, or a recipient agency, must ensure 

compliance with procurement require-

ments in 2 CFR part 200, subpart D, and 

USDA implementing regulations at 2 

CFR parts 400 and 416, as applicable, to 

obtain the services of a commercial en-

terprise to conduct activities relating 

to donated foods. The distributing 

agency, or a recipient agency, must 

also ensure compliance with other ap-

plicable Departmental regulations in 

such procurements—for example, a 

school food authority must ensure 

compliance with requirements in 

§§ 210.16 and 210.21 of this chapter, and 

in subpart D of this part, in procuring 

the services of a food service manage-

ment company. 

§ 250.5 Civil rights. 

Distributing agencies, subdistrib-

uting agencies and recipient agencies 

must comply with the Department’s 

nondiscrimination regulations (7 CFR 

parts 15, 15a, and 15b) and the FNS civil 

rights instructions to ensure that in 

the operation of the program no person 

is discriminated against on protected 

bases as such bases apply to each pro-

gram. 

Subpart B—Delivery, Distribution, 
and Control of Donated Foods 

SOURCE: 81 FR 23104, Apr. 19, 2016, unless 

otherwise noted. 

§ 250.10 Availability and ordering of 
donated foods. 

(a) Ordering donated foods. The dis-

tributing agency must utilize a re-

quest-driven ordering system in sub-

mitting orders for donated foods to 

FNS. As part of such system, the dis-

tributing agency must provide recipi-

ent agencies with the opportunity to 

submit input, on at least an annual 

basis, in determining the donated foods 
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from the full list that are made avail-

able to them for ordering. Based on the 

input received, the distributing agency 

must ensure that the types and forms 

of donated foods that recipient agen-

cies may best utilize are made avail-

able to them for ordering. The distrib-

uting agency must also ensure that do-

nated foods are ordered and distributed 

only in amounts that may be utilized 

efficiently and without waste. 

(b) Provision of information on donated 
foods. The distributing agency must 

provide recipient agencies, at their re-

quest, information that will assist 

them in ordering or utilization of do-

nated foods, including information pro-

vided by USDA. Information provided 

to recipient agencies must include: 

(1) The types and quantities of do-

nated foods that they may order; 

(2) Donated food specifications and 

nutritional value; and 

(3) Procedures for the disposition of 

donated foods that are out-of-condition 

or that are subject to a food recall. 

(c) Normal food expenditures. Section 

416 donated foods must not be distrib-

uted to any recipient agencies or re-

cipients whose normal food expendi-

tures are reduced because of the receipt 

of donated foods. 

§ 250.11 Delivery and receipt of do-
nated food shipments. 

(a) Delivery. The Department ar-

ranges for delivery of donated foods 

from the vendor or Federal storage fa-

cility to the distributing agency’s stor-

age facility, or to a processor with 

which the distributing agency has en-

tered into a contract or agreement. 

The Department may also deliver do-

nated foods directly to a recipient 

agency, or to a storage facility or proc-

essor with which the recipient agency 

has entered into a contract or agree-

ment, with the approval of the distrib-

uting agency. The Department will 

make every reasonable effort to ar-

range deliveries of donated foods based 

on information obtained from distrib-

uting agencies, to the extent feasible. 

In accordance with § 250.2, an entity 

that receives a shipment of donated 

foods directly from a USDA vendor or a 

Federal storage facility is referred to 

as the consignee. Consignees must pro-

vide a delivery address, and other in-

formation as required by FNS, as well 

as update this information as nec-

essary, to ensure foods are delivered to 

the correct location. 

(b) Receipt of shipments. The distrib-

uting or recipient agency, or other con-

signee, must comply with all applica-

ble Federal requirements in receiving 

shipments of donated foods, including 

procedures for the disposition of any 

donated foods in a shipment that are 

out-of-condition (as this term is de-

fined in § 250.2), or are not in accord-

ance with ordered amounts. The dis-

tributing or recipient agency, or other 

consignee, must provide notification of 

the receipt of donated food shipments 

to FNS, through electronic means, and 

must maintain an electronic record of 

receipt of all donated food shipments. 

(c) Replacement of donated foods. The 

vendor is responsible for the replace-

ment of donated foods that are deliv-

ered out-of-condition. Such responsi-

bility extends until expiration of the 

vendor warranty period included in the 

vendor contract with USDA. In all 

cases, responsibility for replacement is 

contingent on the determination that 

the foods were out-of-condition at the 

time of delivery. Replacement must be 

in-kind, unless FNS approves similar 

replacement (the terms in-kind and 

similar replacement are defined in 

§ 250.2). If FNS determines that phys-

ical replacement of donated foods is 

not cost-effective or efficient, FNS 

may: 

(1) Approve payment by the vendor to 

the distributing or recipient agency, as 

appropriate, for the value of the do-

nated foods at time of delivery (or at 

another value determined by FNS); or 

(2) Credit the distributing agency’s 

entitlement, as feasible. 

(d) Payment of costs relating to ship-

ments. The Department is responsible 

for payment of processing, transpor-

tation, handling, or other costs in-

curred up to the time of delivery of do-

nated foods to a distributing or recipi-

ent agency, or other consignee, as the 

Department deems in its best interest. 

However, the distributing or recipient 

agency, or other consignee, is respon-

sible for payment of any delivery 

charges that accrue as a result of such 
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consignee’s failure to comply with pro-

cedures in FNS instructions—e.g., fail-

ure to provide for the unloading of a 

shipment of donated foods within a des-

ignated time period. 

(e) Transfer of title. Title to donated 

foods transfers to the distributing or 

recipient agency, as appropriate, upon 

acceptance of the donated foods at the 

time and place of delivery. Notwith-

standing transfer of title, distributing 

and recipient agencies must ensure 

compliance with the requirements of 

this part in the distribution, control, 

and use of donated foods. 

§ 250.12 Storage and inventory man-
agement at the distributing agency 
level. 

(a) Safe storage and control. The dis-

tributing agency or subdistributing 

agency (which may include commercial 

storage facilities under contract with 

either the distributing agency or sub-

distributing agency, as applicable), 

must provide facilities for the storage 

and control of donated foods that pro-

tect against theft, spoilage, damage, or 

other loss. Accordingly, such storage 

facilities must maintain donated foods 

in sanitary conditions, at the proper 

temperature and humidity, and with 

adequate air circulation. The distrib-

uting agency must ensure that storage 

facilities comply with all Federal, 

State, or local requirements relative to 

food safety and health and procedures 

for responding to a food recall, as ap-

plicable, and obtain all required health 

inspections. 

(b) Inventory management. The dis-

tributing agency must ensure that do-

nated foods at all storage facilities 

used by the distributing agency (or by 

a subdistributing agency) are stored in 

a manner that permits them to be dis-

tinguished from other foods, and must 

ensure that a separate inventory 

record of donated foods is maintained. 

The distributing agency’s system of in-

ventory management must ensure that 

donated foods are distributed in a time-

ly manner and in optimal condition. On 

an annual basis, the distributing agen-

cy must conduct a physical review of 

donated food inventories at all storage 

facilities used by the distributing agen-

cy (or by a subdistributing agency), 

and must reconcile physical and book 

inventories of donated foods. The dis-

tributing agency must report donated 

food losses to FNS, and ensure that 

restitution is made for such losses. 

(c) Inventory limitations. The distrib-

uting agency is subject to the following 

limitations in the amount of donated 

food inventories on-hand, unless FNS 

approval is obtained to maintain larger 

inventories: 

(1) For TEFAP, NSLP and other child 

nutrition programs, inventories of each 

category of donated food may not ex-

ceed an amount needed for a six-month 

period, based on an average amount of 

donated foods utilized in that period; 

and 

(2) For CSFP and FDPIR, inventories 

of each category of donated food in the 

food package may not exceed an 

amount needed for a three-month pe-

riod, based on an average amount of 

donated food that the distributing 

agency can reasonably utilize in that 

period to meet CSFP caseload or 

FDPIR average participation. 

(d) Inventory protection. The distrib-

uting agency must obtain insurance to 

protect the value of donated foods at 

its storage facilities. The amount of 

such insurance must be at least equal 

to the average monthly value of do-

nated food inventories at such facili-

ties in the previous fiscal year. The dis-

tributing agency must also ensure that 

the following entities obtain insurance 

to protect the value of their donated 

food inventories, in the same amount 

required of the distributing agency in 

this paragraph (d): 

(1) Subdistributing agencies; 

(2) Recipient agencies in household 

programs that have an agreement with 

the distributing agency or subdistrib-

uting agency to store and distribute 

foods (except those recipient agencies 

which maintain inventories with a 

value of donated foods that do not ex-

ceed a defined threshold, as determined 

in FNS policy); and 

(3) Commercial storage facilities 

under contract with the distributing 

agency or with an agency identified in 

paragraph (d)(1) or (2) of this section. 

(e) Transfer of donated foods. The dis-

tributing agency may transfer donated 

foods from its inventories to another 

distributing agency, or to another pro-

gram, in order to ensure that such 
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foods may be utilized in a timely man-

ner and in optimal condition, in ac-

cordance with this part. However, the 

distributing agency must request FNS 

approval. FNS may also require a dis-

tributing agency to transfer donated 

foods at the distributing agency’s stor-

age facilities or at a processor’s facil-

ity, if inventories of donated foods are 

excessive or may not be efficiently uti-

lized. If there is a question of food safe-

ty, or if directed by FNS, the distrib-

uting agency must obtain an inspec-

tion of donated foods by State or local 

health authorities, as necessary, to en-

sure that the donated foods are still 

safe and not out-of-condition before 

transferring them. The distributing 

agency is responsible for meeting any 

transportation or inspection costs in-

curred, unless it is determined by FNS 

that the transfer is not the result of 

negligence or improper action on the 

part of the distributing agency. The 

distributing agency must maintain a 

record of all transfers from its inven-

tories, and of any inspections related 

to such transfers. 

(f) Commercial storage facilities or car-
riers. The distributing agency may ob-

tain the services of a commercial stor-

age facility to store and distribute do-

nated foods, or a carrier to transport 

donated foods, but must do so in com-

pliance with procurement require-

ments in 2 CFR part 200, subpart D, and 

USDA implementing regulations at 2 

CFR parts 400 and 416. The distributing 

agency must enter into a written con-

tract with a commercial storage facil-

ity or carrier, which may not exceed 

five years in duration, including any 

extensions or renewals. The contract 

must include applicable provisions re-

quired by Federal statutes and execu-

tive orders listed in 2 CFR part 200, ap-

pendix II, Contract Provisions for Non- 

Federal Entity Contracts Under Fed-

eral Awards, and USDA implementing 

regulations at 2 CFR parts 400 and 416. 

The contract must also include, as ap-

plicable to a storage facility or carrier, 

provisions that: 

(1) Assure storage, management, and 

transportation of donated foods in a 

manner that properly safeguards them 

against theft, spoilage, damage, or 

other loss, in accordance with the re-

quirements in this part; 

(2) Assure compliance with all Fed-

eral, State, or local requirements rel-

ative to food safety and health, includ-

ing required health inspections, and 

procedures for responding to a food re-

call; 

(3) Assure storage of donated foods in 

a manner that distinguishes them from 

other foods, and assure separate inven-

tory recordkeeping of donated foods; 

(4) Assure distribution of donated 

foods to eligible recipient agencies in a 

timely manner, in optimal condition, 

and in amounts for which such recipi-

ent agencies are eligible; 

(5) Include the amount of insurance 

coverage obtained to protect the value 

of donated foods; 

(6) Permit the performance of on-site 

reviews of the storage facility by the 

distributing agency, the Comptroller 

General, the Department of Agri-

culture, or any of its duly authorized 

representatives, in order to determine 

compliance with requirements in this 

part; 

(7) Establish the duration of the con-

tract, and provide for extension or re-

newal of the contract only upon fulfill-

ment of all contract provisions; 

(8) Provide for expeditious termi-

nation of the contract by the distrib-

uting agency for noncompliance with 

its provisions; and 

(9) Provide for termination of the 

contract by either party for other 

cause, after written notification of 

such intent at least 60 days prior to the 

effective date of such action. 

§ 250.13 Efficient and cost-effective 
distribution of donated foods. 

(a) Direct shipments. The distributing 

agency must ensure that the distribu-

tion of donated foods is conducted in 

the most efficient and cost-effective 

manner, and, to the extent practical, in 

accordance with the specific needs and 

preferences of recipient agencies. In 

meeting this requirement, the distrib-

uting agency must, to the extent prac-

tical, provide for: 

(1) Shipments of donated foods di-

rectly from USDA vendors to recipient 

agencies, including two or more recipi-

ent agencies acting as a collective unit 

(such as a school co-op), or to the com-

mercial storage facilities of such agen-

cies; 
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(2) Shipments of donated foods di-

rectly from USDA vendors to proc-

essors for processing of donated foods 

and sale of end products to recipient 

agencies, in accordance with subpart C 

of this part; and 

(3) The use of split shipments, as de-

fined in § 250.2, in arranging for deliv-

ery of donated foods to recipient agen-

cies that cannot accept a full truck-

load. 

(b) Distributing agency storage and dis-
tribution charge. (1) If a distributing 

agency determines that direct ship-

ments of donated foods, as described in 

paragraph (a) of this section, are im-

practical, it must provide for the stor-

age of donated foods at the distributing 

agency level, and subsequent distribu-

tion to recipient agencies, in the most 

efficient and cost-effective manner pos-

sible. The distributing agency must use 

a commercial storage facility, in ac-

cordance with § 250.12(f), if the use of 

such system is determined to be more 

efficient and cost-effective than other 

available methods. 

(2) The distributing agency must uti-

lize State Administrative Expense 

(SAE) funds in child nutrition pro-

grams, as available, to meet the costs 

of storing and distributing donated 

foods for school food authorities or 

other recipient agencies in child nutri-

tion programs, and administrative 

costs related to such activities, in ac-

cordance with 7 CFR part 235. If SAE 

funds, or any other Federal or State 

funds received for such purpose, are in-

sufficient to fully meet the distrib-

uting agency’s costs of storing and dis-

tributing donated foods, and related 

administrative costs (e.g., salaries of 

employees engaged in such activities), 

the distributing agency may require 

school food authorities or other recipi-

ent agencies in child nutrition pro-

grams to pay a distribution charge, as 

defined in § 250.2, to help meet such 

costs. The distribution charge may 

cover only allowable costs, in accord-

ance with 2 CFR part 200, subpart E, 

and USDA implementing regulations at 

2 CFR part 400. The distributing agency 

must maintain a record of costs in-

curred in storing and distributing do-

nated foods and related administrative 

costs, and the source of funds used to 

pay such costs. 

(c) FNS approval of amount of State 
distributing agency distribution charge to 
school food authorities and other recipient 
agencies in child nutrition programs. In 

determining the amount of a new dis-

tribution charge, or in increasing the 

amount (except for normal inflationary 

adjustments) or reducing the level of 

service provided once a distribution 

charge is established, the distributing 

agency must request FNS approval 

prior to implementation. Such require-

ment also applies to the distribution 

charge imposed by a commercial stor-

age facility under contract with the 

distributing agency. The request for 

approval must be submitted to FNS at 

least 90 days in advance of its projected 

implementation, and must include jus-

tification of the newly established 

amount, or any increased charge or re-

duction in the level of service provided 

under an established distribution 

charge, and the specific costs covered 

under the distribution charge (e.g., 
storage, delivery, or administrative 

costs). 

(d) FNS review authority. FNS may re-

ject the distributing agency’s proposed 

new, or changes to an existing, dis-

tribution charge for school food au-

thorities and other recipient agencies 

in child nutrition programs if FNS de-

termines that the charge would not 

provide for distribution of donated 

foods in the most efficient and cost-ef-

fective manner, or may otherwise im-

pact recipient agencies negatively. In 

such case, the distributing agency 

would be required to adjust the pro-

posed amount or the level of service 

provided in its distribution charge, or 

consider other distribution options. 

FNS may also require the distributing 

agency to submit documentation to 

justify the efficiency and cost-effec-

tiveness of its storage and distribution 

system at other times, and may require 

the distributing agency to re-evaluate 

such system in order to ensure compli-

ance with the requirements in this 

part. 

§ 250.14 Storage and inventory man-
agement at the recipient agency 
level. 

(a) Safe storage and control. Recipient 

agencies must provide facilities for the 

storage and control of donated foods 
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that protect against theft, spoilage, 

damage, or other loss. Accordingly, 

such storage facilities must maintain 

donated foods in sanitary conditions, 

at the proper temperature and humid-

ity, and with adequate air circulation. 

Recipient agencies must ensure that 

storage facilities comply with all Fed-

eral, State, or local requirements rel-

ative to food safety and health and pro-

cedures for responding to a food recall, 

as applicable, and obtain all required 

health inspections. 

(b) Inventory management—household 

programs. Recipient agencies in house-

hold programs must store donated 

foods in a manner that permits them to 

be distinguished from other foods in 

storage, and must maintain a separate 

inventory record of donated foods. 

Such recipient agencies’ system of in-

ventory management must ensure that 

donated foods are distributed to recipi-

ents in a timely manner that permits 

use of such foods while still in optimal 

condition. Such recipient agencies 

must notify the distributing agency of 

donated food losses and take further 

actions with respect to such food 

losses, as directed by the distributing 

agency. 

(c) Inventory management—child nutri-
tion programs and charitable institutions. 
Recipient agencies in child nutrition 

programs, and those receiving donated 

foods as charitable institutions, in ac-

cordance with § 250.67, are not required 

to store donated foods in a manner 

that distinguishes them from pur-

chased foods or other foods, or to main-

tain a separate inventory record of do-

nated foods—i.e., they may utilize sin-

gle inventory management, as defined 

in § 250.2. For such recipient agencies, 

donated foods are subject to the same 

safeguards and effective management 

practices as other foods. Accordingly, 

recipient agencies in child nutrition 

programs and those receiving donated 

foods as charitable institutions (re-

gardless of the inventory management 

system utilized), are not required to 

separately monitor and report donated 

food use, distribution, or loss to the 

distributing agency, unless there is evi-

dence indicating that donated food loss 

has occurred as a result of theft or 

fraud. 

(d) Transfer of donated foods to another 

recipient agency. A recipient agency op-

erating a household program must re-

quest approval from the distributing 

agency to transfer donated foods at its 

storage facilities to another recipient 

agency. The distributing agency may 

approve such transfer to another re-

cipient agency in the same household 

program (e.g., the transfer of TEFAP 

foods from one food pantry to another) 

without FNS approval. However, the 

distributing agency must receive FNS 

approval to permit a recipient agency 

in a household program to transfer do-

nated foods to a recipient agency in a 

different program (e.g., the transfer of 

TEFAP foods from a food pantry to a 

CSFP local agency), even if the same 

recipient agency administers both pro-

grams. A recipient agency operating a 

child nutrition program, or receiving 

donated foods as a charitable institu-

tion, in accordance with § 250.67, may 

transfer donated foods to another re-

cipient agency or charitable organiza-

tion without approval from the distrib-

uting agency or FNS. However, the re-

cipient agency must still maintain 

records of donated food inventories. 

(e) Commercial storage facilities. Re-

cipient agencies may obtain the serv-

ices of commercial storage facilities to 

store and distribute donated foods, but 

must do so in compliance with procure-

ment requirements in 2 CFR part 200, 

subpart D, and USDA implementing 

regulations at 2 CFR parts 400 and 416, 

as applicable. Recipient agencies must 

ensure that commercial storage facili-

ties comply with all of the applicable 

requirements in this section regarding 

the storage and inventory management 

of donated foods. 

§ 250.15 Out-of-condition donated 
foods, food recalls, and complaints. 

(a) Out-of-condition donated foods at 
the distributing agency level. The distrib-

uting agency must ensure that donated 

foods that are out-of-condition, as de-

fined in § 250.2, at any of its storage fa-

cilities are removed, destroyed, or oth-

erwise disposed of, in accordance with 

FNS instruction and State or local re-

quirements pertaining to food safety 

and health. The distributing agency 

must obtain an inspection of donated 
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foods by State or local health authori-

ties to determine their safety and con-

dition, as necessary, or as directed by 

FNS. Out-of-condition donated foods 

may be sold (e.g., to a salvage com-

pany), if permitted by FNS and State 

or local laws or regulations. 

(b) Out-of-condition donated foods at 
the recipient agency level. Recipient 

agencies in household programs must 

report out-of-condition donated foods 

at their storage facilities to the dis-

tributing agency, in accordance with 

§ 250.14(b), and must ensure that such 

donated foods are removed, destroyed, 

or otherwise disposed of, in accordance 

with FNS instruction and State or 

local requirements pertaining to food 

safety and health. The distributing 

agency must ensure that such recipient 

agencies obtain an inspection of do-

nated foods by State or local health au-

thorities to determine their safety and 

condition, as necessary, or as directed 

by FNS. For charitable institutions, in 

accordance with § 250.67, and recipient 

agencies in child nutrition programs, 

donated foods must be treated as other 

foods when safety is in question. Con-

sequently, such recipient agencies 

must comply with State or local re-

quirements in determining the safety 

of foods (including donated foods), and 

in their destruction or other disposi-

tion. However, they are not required to 

report such actions to the distributing 

agency. 

(c) Food recalls. The distributing or 

recipient agency, as appropriate, must 

follow all applicable Federal, State or 

local requirements for donated foods 

subject to a food recall, as this term is 

defined in § 250.2. Further, in the event 

of a recall, Departmental guidance is 

provided, including procedures or in-

structions for all parties in responding 

to a food recall, replacement of re-

called donated foods, and reimburse-

ment of specific costs incurred as a re-

sult of such actions. 

(d) Complaints relating to donated 
foods. The distributing agency must in-

form recipient agencies of the preferred 

method of receiving complaints regard-

ing donated foods. Complaints received 

from recipients, recipient agencies, or 

other entities relating to donated foods 

must be resolved in an expeditious 

manner, and in accordance with appli-

cable requirements in this part. How-

ever, the distributing agency may not 

dispose of any donated food that is the 

subject of a complaint prior to guid-

ance and authorization from FNS. Any 

complaints regarding product quality 

or specifications, or suggested product 

improvements, must be submitted to 

FNS through the established FNS do-

nated foods complaint system for 

tracking purposes. If complaints may 

not be resolved at the State level, the 

distributing agency must provide infor-

mation regarding the complaint to 

FNS. The distributing agency must 

maintain a record of its investigations 

and other actions with respect to com-

plaints relating to donated foods. 

§ 250.16 Claims and restitution for do-
nated food losses. 

(a) Distributing agency responsibilities. 
The distributing agency must ensure 

that restitution is made for the loss of 

donated foods, or for the loss or im-

proper use of funds provided for, or ob-

tained as an incident of, the distribu-

tion of donated foods. The distributing 

agency must identify, and seek restitu-

tion from, parties responsible for the 

loss, and implement corrective actions 

to prevent future losses. 

(b) FNS claim actions. FNS may ini-

tiate and pursue claims against the dis-

tributing agency or other entities for 

the loss of donated foods, or for the 

loss or improper use of funds provided 

for, or obtained as an incident of, the 

distribution of donated foods. FNS may 

also initiate and pursue claims against 

the distributing agency for failure to 

take required claim actions against 

other parties. FNS may, on behalf of 

the Department, compromise, forgive, 

suspend, or waive a claim. FNS may, at 

its option, require assignment to it of 

any claim arising from the distribution 

of donated foods. 

§ 250.17 Use of funds obtained inci-
dental to donated food distribution. 

(a) Distribution charge. The distrib-

uting agency must use funds obtained 

from the distribution charge imposed 

on recipient agencies in child nutrition 

programs, in accordance with 

§ 250.13(b), to meet the costs of storing 

and distributing donated foods or re-

lated administrative costs, consistent 
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with the limitations on the use of 

funds provided under a Federal grant in 

2 CFR part 200, subparts D and E, and 

USDA implementing regulations at 2 

CFR parts 400 and 416. The distributing 

agency must maintain such funds in an 

operating account, separate from other 

funds obtained incidental to donated 

food distribution. The amount of funds 

maintained at any time in the oper-

ating account may not exceed the dis-

tributing agency’s highest expenditure 

from that account over any three- 

month period in the previous school or 

fiscal year, unless the distributing 

agency receives FNS approval to main-

tain a larger amount of funds in such 

account. Unless such approval is grant-

ed, funds in excess of the established 

limit must be used to reduce the dis-

tribution charge imposed on recipient 

agencies, or to provide appropriate re-

imbursement to such agencies. The dis-

tributing agency may not use funds ob-

tained from the distribution charge to 

purchase foods to replace donated food 

losses or to pay claims to make res-

titution for donated food losses. 

(b) Processing and food service manage-
ment company contracts. School food au-

thorities must use funds obtained from 

processors in processing of donated 

foods into end products (e.g., through 

rebates for the value of such donated 

foods), or from food service manage-

ment companies in crediting for the 

value of donated foods received, in sup-

port of the nonprofit school food serv-

ice, in accordance with § 210.14 of this 

chapter. Other recipient agencies must 

use such funds in accordance with the 

requirements in paragraph (c) of this 

section. 

(c) Claims and other sources. The dis-

tributing agency must ensure that 

funds collected in payment of claims 

for donated food losses are used only 

for the payment of expenses of the food 

distribution program. The first priority 

for the use of funds collected in a claim 

for the loss of donated foods is the pur-

chase of replacement foods for use in 

the program in which the loss oc-

curred. If the purchase of replacement 

foods is not feasible, funds collected in 

a claim for the loss of donated foods 

must be used to pay allowable adminis-

trative costs incurred in the storage 

and distribution of donated foods. The 

distributing agency, or recipient agen-

cy, must use funds obtained from 

sources incidental to donated food dis-

tribution (except as otherwise indi-

cated in this section) to pay adminis-

trative costs incurred in the storage 

and distribution of donated foods, con-

sistent with the limitations on the use 

of funds provided under a Federal grant 

in 2 CFR part 200, subparts D and E, 

and USDA implementing regulations at 

2 CFR parts 400 and 416. The distrib-

uting agency must maintain funds ob-

tained from claims and other sources 

included in this paragraph (c) in a do-

nated food account (separate from the 

operating account maintained in ac-

cordance with paragraph (a) of this sec-

tion), and must obtain FNS prior ap-

proval for any single deposit into, or 

expenditure from, such account in ex-

cess of $25,000. Distributing and recipi-

ent agencies must maintain records of 

funds obtained and expended in accord-

ance with this paragraph (c). Examples 

of funds applicable to the provisions in 

this paragraph (c) include funds ac-

crued from: 

(1) The salvage of out-of-condition 

donated foods. 

(2) The sale of donated food con-

tainers, pallets, or packing materials. 

(3) Payments by processors for fail-

ure to meet processing yields or other 

cause. 

(d) Prohibitions. The distributing 

agency may not use funds obtained in-

cidental to donated food distribution to 

meet State matching requirements for 

Federal administrative funds provided 

in household programs, or in place of 

State Administrative Expense (SAE) 

funds provided in accordance with 7 

CFR part 235. 

(e) Buy American. When funds ob-

tained in accordance with this section 

are used to purchase foods in the com-

mercial market, a distributing or re-

cipient agency in the continental 

United States, and in Hawaii, must, to 

the maximum extent practical, pur-

chase only domestic foods or food prod-

ucts. Such requirement is also applica-

ble to food purchases made with the 

cash-in-lieu-of-donated foods provided 

in NSLP and CACFP, in accordance 

with §§ 250.56(e) and 250.61(c). For the 

purposes of this section, domestic foods 

or food products are: 
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(1) Agricultural commodities that are 

produced in the United States; or 

(2) Food products that are processed 

in the United States substantially 

using agricultural commodities that 

are produced in the United States. 

§ 250.18 Reporting requirements. 

(a) Inventory and distribution of do-

nated foods. The distributing agency 

must submit to FNS reports relating to 

the inventory and distribution of do-

nated foods in this paragraph (a) or in 

other regulations applicable to specific 

programs. Such reports must be sub-

mitted in accordance with the time-

frames established for each respective 

form. For donated foods received in 

FDPIR, the distributing agency must 

submit form FNS–152, Monthly Distribu-

tion of Donated Foods to Family Units. 

For donated foods received in TEFAP, 

NSLP, or other child nutrition pro-

grams, the distributing agency must 

submit form FNS–155, the Inventory 

Management Register. 

(b) Processor performance reports. 

Processors must submit monthly per-

formance reports to the distributing 

agency, in accordance with § 250.30(m). 

Such reports must include the informa-

tion listed in § 250.30(m). 

(c) Disasters and situations of distress. 

The distributing agency must submit 

to FNS a report of the types and 

amounts of donated foods used from 

distributing or recipient agency stor-

age facilities in disasters and situa-

tions of distress, and a request for re-

placement of such foods, using elec-

tronic form FNS–292A, Report of Com-

modity Distribution for Disaster Relief, in 

accordance with §§ 250.69 and 250.70. The 

report must be submitted within 45 

days of the termination of such assist-

ance. 

(d) Other information. The distrib-

uting agency must submit other infor-

mation, as requested by FNS, in order 

to ensure compliance with require-

ments in this part. For example, FNS 

may require the distributing agency to 

submit information with respect to its 

assessment of the distribution charge, 

or to justify the efficiency and cost-ef-

fectiveness of its distribution system, 

in accordance with § 250.13(c) and (d). 

§ 250.19 Recordkeeping requirements. 
(a) Required records. Distributing 

agencies, recipient agencies, and other 
entities must maintain records of 
agreements and contracts, reports, au-
dits, and claim actions, funds obtained 
as an incident of donated food distribu-
tion, and other records specifically re-
quired in this part or in other Depart-
mental regulations, as applicable. In 
addition, distributing agencies must 
keep a record of the value of donated 
foods each of its school food authori-
ties receives, in accordance with 
§ 250.58(e), and records to demonstrate 
compliance with the professional 
standards for distributing agency di-
rectors established in § 235.11(g). Proc-
essors must also maintain records doc-
umenting the sale of end products to 
recipient agencies, including the sale 
of such end products by distributors, 
and must submit monthly performance 
reports, in accordance with § 250.30(m). 
Specific recordkeeping requirements 
relating to the use of donated foods in 
contracts with food service manage-
ment companies are included in § 250.54. 
Failure of the distributing agency, re-
cipient agency, processor, or other en-
tity to comply with recordkeeping re-
quirements must be considered prima 
facie evidence of improper distribution 
or loss of donated foods and may result 
in a claim against such party for the 
loss or misuse of donated foods, in ac-
cordance with § 250.16, or in other sanc-
tions or corrective actions. 

(b) Retention of records. Records relat-
ing to requirements for donated foods 
must be retained for a period of three 
years from the close of the fiscal or 
school year to which they pertain. 
However, records pertaining to claims 
or audits that remain unresolved in 

this period of time must be retained 

until such actions have been resolved. 

§ 250.20 Audit requirements. 
(a) Requirements for distributing and 

recipient agencies. Audit requirements 

for State or local government agencies 

and nonprofit organizations that re-

ceive Federal awards or grants (includ-

ing distributing and recipient agencies 

under this part) are included in 2 CFR 

part 200, subpart F and appendix XI, 

Compliance Supplement, and USDA 

implementing regulations at 2 CFR 
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part 400. In accordance with such regu-

lations, the value of Federal grants or 

awards expended in a fiscal year deter-

mine if the distributing or recipient 

agency is required to obtain an audit in 

that year. The value of donated foods 

must be considered as part of the Fed-

eral grants or awards in determining if 

an audit is required. FNS provides 

guidance for distributing and recipient 

agencies in valuing donated foods for 

audit purposes, and in determining 

whether an audit must be obtained. 

(b) Requirements for processors. In- 

State processors must obtain an inde-

pendent certified public accountant 

(CPA) audit in the first year that they 

receive donated foods for processing, 

while multi-State processors must ob-

tain such an audit in each of the first 

two years that they receive donated 

foods for processing. After this initial 

requirement period, in-State and 

multi-State processors must obtain an 

independent CPA audit at a frequency 

determined by the average value of do-

nated foods received for processing per 

year, as indicated in this paragraph (b). 

The value of donated foods used in de-

termining if an audit is required must 

be the contract value of the donated 

foods, as defined in § 250.2. The audit 

must determine that the processor’s 

performance is in compliance with the 

requirements in this part, and must be 

conducted in accordance with proce-

dures in the FNS Audit Guide for Proc-

essors. All processors must pay for au-

dits required in this paragraph (b). An 

in-State or multi-State processor must 

obtain an audit: 

(1) Annually, if it receives, on aver-

age, more than $5,000,000 in donated 

foods for processing per year; 

(2) Every two years, if it receives, on 

average, between $1,000,000 and 

$5,000,000 in donated foods for proc-

essing per year; or 

(3) Every three years, if it receives, 

on average, less than $1,000,000 in do-

nated foods for processing per year. 

(c) Post-audit actions required of proc-
essors. In-State processors must submit 

a copy of the audit to the distributing 

agency for review by December 31st of 

each year in which an audit is required. 

The distributing agency must ensure 

that in-State processors provide a cor-

rective action plan with timelines for 

correcting deficiencies identified in the 

audit, and must ensure that such defi-

ciencies are corrected. Multi-State 

processors must submit a copy of the 

audit, and a corrective action plan 

with timelines for correcting defi-

ciencies identified in the audit, as ap-

propriate, to FNS for review by Decem-

ber 31st of each year in which an audit 

is required. FNS may conduct an audit 

or investigation of a processor to en-

sure correction of deficiencies, in ac-

cordance with § 250.3(b). 

(d) Failure to meet audit requirements. 
If a distributing agency or recipient 

agency fails to obtain the required 

audit, or fails to correct deficiencies 

identified in the audit, FNS may with-

hold, suspend, or terminate the Federal 

award. If an in-State processor fails to 

obtain the required audit, or fails to 

correct deficiencies identified in the 

audit, a distributing or recipient agen-

cy may terminate the processing agree-

ment, and may not extend or renew 

such an agreement. Additionally, FNS 

may prohibit the further distribution 

of donated foods to such processor. If a 

multi-State processor fails to obtain a 

required audit, or fails to correct defi-

ciencies identified in the audit, FNS 

may terminate the processing agree-

ment. Additionally, FNS may prohibit 

the further distribution of donated 

foods to such processor. 

§ 250.21 Distributing agency reviews. 

(a) Scope of review requirements. The 

distributing agency must ensure that 

subdistributing agencies, recipient 

agencies, and other entities comply 

with applicable requirements in this 

part, and in other Federal regulations, 

through the on-site reviews required in 

paragraph (b) of this section, and the 

review of required reports or audits. 

However, the distributing agency is not 

responsible for the review of school 

food authorities and other recipient 

agencies in child nutrition programs. 

The State administering agency is re-

sponsible for the review of such recipi-

ent agencies, in accordance with review 

requirements of part 210 of this chap-

ter. 

(b) On-site reviews. The distributing 

agency must conduct an on-site review 

of: 
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(1) Charitable institutions, whenever 

the distributing agency identifies ac-

tual or probable deficiencies in the use 

of donated foods by such institutions, 

through audits, investigations, com-

plaints, or any other information; 

(2) Storage facilities at the distrib-

uting agency level (including commer-

cial storage facilities under contract 

with the distributing or subdistrib-

uting agency), on an annual basis; and 

(3) Subdistributing and recipient 

agencies in CSFP, TEFAP, and FDPIR, 

in accordance with 7 CFR parts 247, 251, 

and 253, respectively. 

(c) Identification and correction of defi-
ciencies. The distributing agency must 

inform each subdistributing agency, re-

cipient agency, or other entity of any 

deficiencies identified in its reviews, 

and recommend specific actions to cor-

rect such deficiencies. The distributing 

agency must ensure that such agencies 

or entities implement corrective ac-

tions to correct deficiencies in a timely 

manner. 

§ 250.22 Distributing agency perform-
ance standards. 

(a) Performance standards. The dis-

tributing agency must meet the basic 

performance standards included in this 

paragraph (a) in the ordering, distribu-

tion, processing, if applicable, and con-

trol of donated foods. Some of the per-

formance standards apply only to dis-

tributing agencies that distribute do-

nated foods in NSLP or other child nu-

trition programs, as indicated. How-

ever, the identification of specific per-

formance standards does not diminish 

the responsibility of the distributing 

agency to meet other requirements in 

this part. In meeting basic performance 

standards, the distributing agency 

must: 

(1) Provide recipient agencies with 

information on donated food avail-

ability, assistance levels, values, prod-

uct specifications, and processing op-

tions, as requested; 

(2) Implement a request-driven order-

ing system, in accordance with 

§ 250.10(a), and, for child nutrition pro-

grams, § 250.58(a); 

(3) Offer school food authorities in 

NSLP, at a minimum, the commodity 

offer value of donated foods, in accord-

ance with § 250.58; 

(4) Provide for the storage, distribu-

tion, and control of donated foods in 

accordance with all Federal, State, or 

local requirements relating to food 

safety and health; 

(5) Provide for the distribution of do-

nated foods in the most efficient and 

cost-effective manner, including, to the 

extent practical, direct shipments from 

vendors to recipient agencies or proc-

essors, and the use of split shipments; 

(6) Use SAE funds, or other Federal 

or State funds, as available, in paying 

State storage and distribution costs for 

child nutrition programs, and impose a 

distribution charge on recipient agen-

cies in child nutrition programs only 

to the extent that such funds are insuf-

ficient to meet applicable costs; 

(7) Provide for the processing of do-

nated foods, at the request of school 

food authorities, in accordance with 

subpart C of this part, including the 

testing of end products with school 

food authorities, and the solicitation of 

acceptability input, when procuring 

end products on behalf of school food 

authorities or otherwise limiting the 

procurement of end products; and 

(8) Provide recipient agencies infor-

mation regarding the preferred method 

for submission of donated foods com-

plaints to the distributing agency and 

act expeditiously to resolve submitted 

complaints. 

(b) Corrective action plan. The distrib-

uting agency must submit a corrective 

action plan to FNS whenever it is 

found to be substantially out of com-

pliance with the performance standards 

in paragraph (a) of this section, or with 

other requirements in this part. The 

plan must identify the corrective ac-

tions to be taken, and the timeframe 

for completion of such actions. The 

plan must be submitted to FNS within 

60 days after the distributing agency 

receives notification from FNS of a de-

ficiency. 

(c) Termination or suspension. FNS 

may terminate or suspend all, or part, 

of the distributing agency’s participa-

tion in the distribution of donated 

foods, or in a food distribution pro-

gram, for failure to comply with re-

quirements in this part, with other ap-

plicable Federal regulations, or with 

its written agreement with FNS. FNS 
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may also take other actions, as appro-
priate, including prosecution under ap-
plicable Federal statutes. 

Subpart C—Processing and 
Labeling of Donated Foods 

§ 250.30 State processing of donated 
foods. 

(a) General. This section sets forth 
the terms and conditions under which 
distributing agencies, subdistributing 
agencies, or recipient agencies may 
enter into contracts for the processing 
of donated foods and prescribes the 
minimum requirements to be included 
in such contracts. 

(b) Permissible contractual arrange-
ments. (1) A distributing agency, sub-
distributing agency, or recipient agen-
cy may contract for processing, pay 
the processing fee, and deliver the end 
products to eligible recipient agencies 

through its own distribution system. 

Distributing agencies shall assure that 

the acceptability of processed end 

products is tested with recipient agen-

cies eligible to receive them prior to 

entering into a processing contract and 

shall develop a system for monitoring 

product acceptability. Distributing 

agencies may exempt end products 

from testing if they have been used 

previously, have been determined by 

the distributing agency to be accept-

able by recipient agencies, and have 

had no changes in specifications. 
(2) A distributing agency or sub-

distributing agency may contract for 

processing on behalf of one or more re-

cipient agencies. All recipient agencies 

eligible to receive the donated foods to 

be processed may receive end products 

made from those foods and produced 

under such processing contracts by vir-

tue of the distributing agency—recipi-

ent agency agreement required by 

§ 250.4(c). Under this arrangement and 

subject to the approval of the distrib-

uting agency: 
(i) Processors shall utilize either a 

discount or a refund system in accord-

ance with paragraph (d) of this section 

when they sell end products directly to 

recipient agencies, or 
(ii) When selling end products 

through a distributor, such sales shall 

be in accordance with paragraph (e) of 

this section. 

(3) Distributing agencies shall permit 

subdistributing agencies and recipient 

agencies to enter into processing con-

tracts with a processor under arrange-

ments similar to those described in 

paragraph (b) (1) or (2) of this section. 

(c) Requirements for processing con-
tracts. (1) Contracts with processors 

shall be in a standard written form and 

shall be reviewed by the appropriate 

FNS Regional Office. Processing con-

tracts shall terminate on June 30 of 

each year. However, processing con-

tracts may give contracting agencies 

the option of extending contracts for 

two 1-year periods, provided that any 

changed information must be updated 

before any contract extension is grant-

ed, including the information in para-

graphs (c)(4), (c)(5)(ii), and 

(c)(5)(viii)(B) of this section. The proc-

essor must have performed to the satis-

faction of the contracting agency dur-

ing the previous contract year, sub-

mitted all required reports and any 

corrections to such reports up to the 

time that contract extension occurs, 

and submitted its certified public ac-

countant report as required under 

paragraph (c)(5)(xi) of this section be-

fore the contract may be extended. Dis-

tributing agencies shall develop cri-

teria for use in evaluating and select-

ing processing contracts. The selection 

criteria shall be used in selecting or re-

jecting processors in a manner that en-

sures equitable treatment of proc-

essors. The selection criteria shall, at a 

minimum, include: 

(i) The nutritional contribution 

which the end product will provide; 

(ii) The marketability of the end 

product; 

(iii) The distribution method which 

the processor intends to utilize; 

(iv) Price and yield schedule data; 

(v) Any applicable labeling require-

ments; and 

(vi) The ability of the processor to 

meet the terms and conditions set 

forth in the regulations. 

(2) These criteria will be reviewed by 

the appropriate FNS Regional Office 

during the management evaluation re-

view of the distributing agency. Dis-

tributing agencies and subdistributing 

agencies which enter into contracts on 

behalf of recipient agencies but which 

do not limit the types of end products 
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which can be sold or the number of 

processors which can sell end products 

within the State are not required to 

follow the selection criteria. In addi-

tion to utilizing these selection cri-

teria, when a contracting agency en-

ters into a contract both for the proc-

essing of donated food and the purchase 

of the end products produced from the 

donated food, the procurement stand-

ards set forth in 2 CFR part 200, sub-

part D and Appendix II, Contract Pro-

visions for Non-Federal Entity Con-

tracts Under Federal Awards and 

USDA implementing regulations at 2 

CFR part 400 and part 416 must be fol-

lowed. Recipient agencies which pur-

chase end products produced under 

Statewide agreements are also required 

to comply with 2 CFR part 200, subpart 

D and USDA implementing regulations 

at 2 CFR part 400 and part 416. Con-

tracting agencies shall not enter into 

contracts with processors which cannot 

demonstrate the ability to meet the 

terms and conditions of the regulations 

and the distributing agency agree-

ments; furnish prior to the delivery of 

any donated foods for processing, a per-

formance bond, an irrevocable letter of 

credit or an escrow account in an 

amount sufficient to protect the con-

tract value of donated food on hand 

and on order; demonstrate the ability 

to distribute end products to eligible 

recipient agencies; provide a satisfac-

tory record of integrity, business eth-

ics and performance and provide ade-

quate storage. 

(3) Standard form contracts shall be 

prepared or reviewed by the appro-

priate State legal staff to assure con-

formity with the requirements of these 

regulations and of applicable Federal, 

State and local laws. 

(4) The contract shall be signed for 

the processor by the owner, a partner, 

or a corporate officer duly authorized 

to sign the contract, as follows: 

(i) In a sole proprietorship, the owner 

shall sign the contract; 

(ii) In a partnership, a partner shall 

sign the contract; 

(iii) In a corporation, a duly author-

ized corporate officer shall sign the 

contract. 

(5) At a minimum, each processing 

contract shall include: 

(i) The names and telephone numbers 

of the contracting agency and proc-

essor; 

(ii) A description of each end product, 

the quantity of each donated food and 

the identification of any other ingre-

dient which is needed to yield a spe-

cific number of units of each end prod-

uct (except that the contracting agen-

cy may permit the processor to specify 

the total quantity of any flavorings or 

seasonings which may be used without 

identifying the ingredients which are, 

or may be, components of flavorings or 

seasonings), the total weight of all in-

gredients in the batch formula, the 

yield factor for each donated food, and 

any pricing information provided by 

the processor in addition to that re-

quired in paragraph (c)(5)(iii) of this 

section as requested by the contracting 

agency and a thorough explanation of 

what this additional pricing informa-

tion represents. The yield factor is the 

percentage of the donated food which 

must be returned in the end product to 

be distributed to eligible recipient 

agencies. For substitutable donated 

foods, at least 100 percent of the do-

nated food provided to the processor 

must be physically contained in the 

end products with no allowable toler-

ance; 

(iii) The contract value of each do-

nated food to be processed and, where 

processing is to be performed only on a 

fee-for-service basis as defined in 

§ 250.2, the fee-for-service; 

(iv) A provision for: 

(A) Termination of the contract upon 

thirty days written notice by the con-

tracting agency or the processor and 

(B) Immediate termination of the 

contract when there has been non-

compliance with its terms and condi-

tions by the contracting agency or the 

processor; 

(v) In the event of contract termi-

nation, a provision for disposition of 

donated foods and end products in the 

processor’s inventories or payment of 

funds in accordance with paragraph (j) 

of this section; 

(vi) A provision for inspection and 

certification during processing, where 

applicable, by the appropriate accept-

ance service in accordance with para-

graphs (g) and (h) of this section; 
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(vii) A provision that end products 

containing donated foods that are not 

substitutable under paragraph (f) of 

this section shall be delivered only to 

eligible recipient agencies and that end 

products containing both substitutable 

and non-substitutable donated foods 

may be delivered and sold in accord-

ance with the requirements of para-

graph (d) and (e) of this section; 

(viii) Provisions that the processor 

shall: 

(A) Fully account for all donated 

foods delivered into its possession by 

production and delivery to the con-

tracting agency or eligible recipient 

agencies of an appropriate number of 

units of end products meeting the con-

tract specifications, and where end 

products are sold through a dis-

tributor, that the processor remains 

full accountable for the donated foods 

until refunds or any other credits equal 

to their contracted value have been 

made to eligible recipient agencies in 

accordance with paragraph (k) of this 

section or to distributing agencies in 

accordance with paragraph (n)(2) of 

this section; 

(B) Furnish to the contracting agen-

cy prior to the delivery of any donated 

foods for processing documentation 

that a performance supply and surety 

bond from a surety company listed in 

the most recent U.S. Department of 

Treasury Circular 570, an irrevocable 

letter of credit or an escrow account 

has been obtained in an amount that is 

sufficient to protect the contract value 

of all donated foods. Since the distrib-

uting agency is held liable by FNS for 

any donated foods provided to a proc-

essor the distributing agency shall de-

termine the dollar value of the per-

formance supply and surety bond, ir-

revocable letter of credit or the escrow 

account taking into consideration the 

(1) Value of donated foods on hand; 

(2) Value of donated foods on order 

and 

(3) Anticipated usage rate during the 

contract period; 

(C) Use or dispose of the containers 

in which donated foods are received 

from the Department in accordance 

with the instructions of the con-

tracting agency; 

(D) Apply as credit against the proc-

essing fee or return to the contracting 

agency and identify: 

(1) Any funds received from the sale 

of containers, and 

(2) The market value or the price re-

ceived from the sale of any by-products 

of donated foods or commercial foods 

which have been substituted for do-

nated foods; 

(E) Substitute donated foods with 

commercially purchased foods only in 

accordance with paragraph (f) of this 

section; 

(F) Meet the requirements of para-

graph (i) of this section for labeling end 

products; 

(G) Meet the requirements of § 250.19 

in maintaining records pertaining to 

the receipt, distribution, and control of 

donated foods, and the sale of end prod-

ucts; 

(H) Submit processing performance 

reports in accordance with paragraph 

(m) of this section; and 

(I) Submit annual reconciliation re-

ports and make payments to distrib-

uting agencies for any inventory re-

maining at the termination of the con-

tract in accordance with paragraph 

(n)(3) of this section. 

(ix) A provision that approval of the 

contract by distributing agency shall 

not obligate that agency or the Depart-

ment to deliver donated foods for proc-

essing; 

(x) A description of the processor’s 

quality control system and assurance 

that an effective quality control sys-

tem will be maintained for the dura-

tion of the contract; 

(xi) Meet the requirements in 

§ 250.20(b) and (c) in obtaining an inde-

pendent certified public accountant 

audit, and in performing post-audit ac-

tions; 

(xii) A requirement that inventory 

drawdowns shall be limited to the ac-

tual amount of donated foods con-

tained in the end product. Additional 

commodity required to account for pro-

duction loss shall be obtained from 

non-donated foods; 

(xiii) A provision that the fee-for- 

service or value pass-through system 

to be used for the sale of end products 

to recipient agencies shall be described 

and be consistent with paragraphs (d) 

and (e) of this section. 
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(xiv) A provision that the con-

tracting agency shall give the proc-

essor a list of all recipient agencies eli-

gible to purchase end products under 

the contract and provide updates for 

any changes which occur during the 

contract period. 

(xv) A provision that the processor 

shall not assign the processing con-

tract or delegate any aspect of proc-

essing under a subcontract or other ar-

rangement without the written consent 

of the contracting agency and the dis-

tributing agency. 

(xvi) A provision that the processor 

shall provide pricing information sum-

maries and updated pricing informa-

tion summaries as required in para-

graphs (d)(3) and (e)(2) of this section. 

(xvii) A provision that the processor 

shall maintain documentation which 

demonstrates that the level of the 

processor’s commercial production has 

not been reduced, as required in para-

graph (f)(1)(iii) of this section. 

(d) End products sold by processors. (1) 

When recipient agencies pay the proc-

essor for end products, such sales shall 

be under: 

(i) A refund system in which the 

processor provides a payment to the re-

cipient agency in the amount of the 

contract value of the donated food con-

tained in the end product; 

(ii) A discount system which provides 

the price of each unit of end product 

purchased by eligible recipient agen-

cies to be discounted by the stated con-

tract value of the donated foods con-

tained therein; or 

(iii) An alternative value pass- 

through system under which the value 

of the donated food contained in each 

unit of end product shall be passed to 

the recipient agency and which has 

been approved by FNS at the request of 

the distributing agency. FNS may con-

sider the paperwork and resource bur-

den associated with alternative value 

pass-through systems when considering 

approval and reserves the right to deny 

the approval of systems which are 

labor-intensive and provide no greater 

accountability than those systems per-

mitted under paragraphs (d) and (e) of 

this section. 

(2) When a processor delivers end 

products produced under a fee-for-serv-

ice contract, the processor shall sepa-

rately identify on the bill for the re-

cipient agency the agreed-upon fee-for- 

service and any delivery costs. 

(3) Processors shall provide pricing 

information summaries to contracting 

agencies and contracting agencies shall 

provide this information to recipient 

agencies as soon as possible after con-

tract approval. If this pricing informa-

tion changes during the contract pe-

riod, processors shall provide updated 

pricing information to the contracting 

agency 30 days prior to the effective 

date of the change, which, in turn, 

shall provide this updated information 

to eligible recipient agencies. 

(e) End products sold by distributors. 
(1) When a processor transfers end 

products to a distributor for delivery 

and sale to recipient agencies, such 

sales shall be under: 

(i) A refund system in which the 

processor provides a payment to the re-

cipient agency in the amount of the 

contract value of the donated food con-

tained in the end product; 

(ii) A hybrid system which provides a 

refund for the contract value of the do-

nated food shall be provided to the dis-

tributor in accordance with paragraph 

(k) of this section and the price of each 

unit of end product purchased by eligi-

ble recipient agencies through a dis-

tributor shall be discounted by the con-

tract value of the donated foods con-

tained therein; or 

(iii) An alternative value pass- 

through system under which the con-

tract value of the donated food con-

tained in each unit of end product shall 

be passed on to the recipient agency 

and which has been approved by FNS in 

accordance with paragraph (d)(1)(iii) of 

this section; or 

(iv) When a processor arranges for de-

livery of processed end products pro-

duced under fee-for-service contracts 

by distributors, the products shall be 

delivered and invoiced using one of the 

following procedures: 

(A) The recipient agency is billed by 

the processor for the fee-for-service 

and the distributor bills the recipient 

agency for the storage and delivery of 

the end products; or 

(B) The processor arranges for the de-

livery of end products through a dis-

tributor on behalf of the recipient 

agency. In this system, the processor’s 
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invoice must include both the fee-for- 

service and the distributor’s charges as 

separate, clearly identifiable charges. 

(2) Processors shall provide pricing 

information summaries to contracting 

agencies and contracting agencies shall 

provide this information to recipient 

agencies as soon as possible after con-

tract approval. If this pricing informa-

tion changes during the contract pe-

riod, the processor shall provide up-

dated pricing information to the con-

tracting agency, which, in turn, shall 

provide this information to the eligible 

recipient agencies. 

(f) Substitution of donated foods with 
commercial foods. (1) The processing 

contract may provide for substitution 

of donated foods as defined in § 250.2 ex-

cept that donated beef and donated 

pork shall not be substitutable. Any 

substitution of commercial product for 

commodities other than beef, pork, or 

poultry is subject to a 100–percent yield 

requirement. Under the 100–percent 

yield requirement, the processor is re-

sponsible for any manufacturing losses. 

(i) All components of commercial 

foods substituted for any donated food 

must be of U.S. origin and identical or 

superior in every particular of the do-

nated food specification. Records must 

be maintained to allow independent 

verification that the substituted food 

meets the above condition. 

(ii) Poultry shall be eligible for lim-

ited substitution. Any processors that 

wish to substitute poultry must have a 

plan approved by both FNS and AMS. 

Only bulk pack chicken, chicken parts, 

and bulk pack turkey delivered by 

USDA vendors to the processor are eli-

gible for substitution. No backhauled 

poultry product may be substituted. 

(Backhauled product is typically cut- 

up frozen poultry parts delivered to 

schools that may be turned over to 

processors for further processing at a 

later time.) Should a processor want to 

amend its approved plan, it shall sub-

mit any amendments to USDA for ap-

proval prior to implementing such 

amendments. 

(A) Substitution of commercial poul-

try may occur in advance of the actual 

receipt of the donated poultry by the 

processor. Should a processor choose to 

use the substitution option prior to the 

commodity being purchased by the 

USDA, the processor shall assume all 

risks. Any donated poultry not used in 

end products because of substitution 

shall only be used by the processor at 

one of its facilities in other commer-

cially processed products and cannot be 

sold as an intact unit. However, in lieu 

of processing the donated poultry, the 

processor may use the commodity 

product to fulfill other USDA contracts 

awarded for delivery to another proc-

essor provided all terms of the other 

contract are met. Any variation be-

tween the amount of commercial poul-

try substituted and the amount of do-

nated poultry received by the processor 

shall be adjusted according to guide-

lines furnished by USDA. 

(B) The substitution plan shall con-

tain a step-by-step description of how 

production will be monitored; a com-

plete description of the records that 

will be maintained for the commercial 

poultry substituted for the donated 

poultry and the disposition of the do-

nated poultry delivered; and how the 

substitution will be tracked for the 

purpose of monthly reporting to the 

State distributing agencies. Poultry 

substitution shall not be subject to the 

100-percent yield requirement; how-

ever, the AMS Grading Service must 

verify processing yields. Should a proc-

essor choose to have all production of a 

specific end product, identified by 

name and product code, produced under 

AMS grading, then the label ‘‘Contains 

Commodities Donated by the United 

States Department of Agriculture. This 

Product Shall Only Be Sold to Eligible 

Recipient Agencies’’ shall not be re-

quired. Finished poultry end products 

that have not been produced under 

AMS grading supervision may not be 

substituted for finished commodity end 

products. 

(iii) Processors shall maintain docu-

mentation that they have not reduced 

their level of commercial production 

because of participation in the State 

processing program. 

(2) Documentation must be main-

tained by both parties in accordance 

with § 250.19. Where commercial food is 

authorized to be substituted for any 

donated food, the processor shall main-

tain records to substantiate that it 
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continues to acquire on the commer-

cial market sufficient purchases of sub-

stitutable food for commercial produc-

tion and any amounts necessary to 

meet the 100 percent yield requirement. 

When there is substitution, the do-

nated foods shall be used by the proc-

essor and shall not otherwise be sold or 

disposed of in bulk form. The applica-

ble Federal acceptance service shall, 

upon request by the Department, the 

contracting agency or the distributing 

agency determine if the quality anal-

ysis meets the requirements set forth 

in the original USDA procurement 

specification and, in the case of con-

centrated skim milk replacing donated 

nonfat dry milk, determine if the con-

centrated skim milk contains the 

amount of milk solids as specified in 

the contract. When donated foods are 

nonsubstitutable, the applicable Fed-

eral acceptance service shall ensure 

against unauthorized substitutions, 

and verify that quantities of donated 

foods used are as specified in the con-

tract. 

(3) When concentrated skim milk is 

used to replace donated nonfat dry 

milk, the contract shall also specify (in 

addition to the requirements in para-

graph (c) of this section): 

(i) The percent of milk solids that, at 

a minimum, must be contained in the 

concentrated skim milk; 

(ii) The weight ratio of concentrated 

skim milk to donated nonfat dry milk; 

(A) The weight ratio is the weight of 

concentrated skim milk which equals 

one pound of donated nonfat dry milk, 

based on milk solids; 

(B) In calculating this weight, nonfat 

dry milk shall be considered as con-

taining 96.5 percent milk solids; 

(C) If more than one concentration of 

concentrated skim milk is to be used, a 

separate weight ratio must be specified 

for each concentration; 

(iii) The processor’s method of 

verifying that the milk solids content 

of the concentrated skim milk is as 

stated in the contract; 

(iv) A requirement that inventory 

drawdowns of donated nonfat dry milk 

shall be limited to an amount equal to 

the amount of concentrated skim milk, 

based on the weight ratio, used to 

produce the end product; 

(v) A requirement that the contract 

value of donated food for a given 

amount of concentrated skim milk 

used to produce an end product is the 

value of the equivalent amount of non-

fat dry milk, based on the weight ratio 

of the two foods; 

(vi) A requirement that the con-

centrated skim milk shall be produced 

in a USDA approved plant or in a plant 

approved by the appropriate regulatory 

authority for the processing of Grade A 

milk products; and 

(vii) A requirement that documenta-

tion sufficient to substantiate compli-

ance with the contract provisions shall 

be maintained in accordance with 

§ 250.19(a). 

(4) Title to the substituted food shall 

transfer to the contracting agency 

upon the initiation of the processing of 

the end product containing the sub-

stituted food. Title to the equivalent 

amount of donated food shall transfer 

to the processor at the same time (ex-

cept when the substitution is necessary 

to meet the 100 percent yield require-

ment or to otherwise replace missing 

or out-of-condition donated food). As 

with the processing of donated poultry 

into end products, AMS graders must 

monitor the processing of any sub-

stituted commercial poultry to ensure 

that program integrity is maintained. 

Once title has transferred, the proc-

essor shall use the substituted food in 

accordance with the terms and condi-

tions of this part. 

(g) Meat and poultry inspection pro-
grams. When donated meat or poultry 

products are processed or when any 

commercial meat or poultry products 

are incorporated into an end product 

containing one or more donated foods, 

all of the processing shall be performed 

in plants under continuous Federal 

meat or poultry inspection, or contin-

uous State meat or poultry inspection 

in States certified to have programs at 

least equal to the Federal inspection 

programs. In addition to FSIS inspec-

tion, all donated meat and poultry 

processing shall be performed under 

AMS acceptance service grading. The 

cost of this service shall be borne by 

the processor. In the event the proc-

essor can demonstrate that grading is 

impractical, exemptions in the use of 

acceptance services shall be approved 
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by the distributing agency prior to 
processing each order. Exemptions in 
the use of acceptance service graders 
will be authorized on the basis of each 
order to be processed provided the 

processor can demonstrate: 
(1) That even with ample notification 

time, the processor cannot secure the 

services of a grader, 
(2) That the cost for a grader would 

be unduly excessive relative to the 

value of foods being processed and that 

production runs cannot be combined or 

scheduled to enable prorating of the 

costs of services among the purchasers 

of end products, or 
(3) The documented urgency of the 

recipient agency’s need for the end 

product precludes the use of acceptance 

services. 

Prior to approving a processor’s re-

quest to waive the acceptance service 

requirement the distributing agency 

shall ensure, based on the processor’s 

past performance, that the quality of 

the end product produced will in no 

way be adversely affected as a result of 

waiving the requirement. 
(h) Certification by acceptance service. 

(1) All processing activities of donated 

foods shall be subject to review and 

audit by the Department, including the 

applicable Federal acceptance service. 

The contracting agency may also re-

quire acceptance and certification by 

such acceptance service in addition to 

the requirements set forth in para-

graph (g) of this section. 
(2) In the case of substitutable do-

nated foods, in deciding whether to re-

quire acceptance and certification, the 

contracting agency should consider the 

dollar value of the donated foods deliv-

ered to the processor. 
(3) When contracting agencies require 

certification in accordance with para-

graph (h) (1) or (2) of this section, the 

degree of acceptance and certification 

necessary under the processing con-

tract shall be determined by the appro-

priate Federal acceptance service after 

consultation with the distributing 

agency concerning the type and volume 

of the donated foods and anticipated 

value of end products to be processed. 

The cost of this service shall also be 

borne by the processor. 
(i) Labeling end products. (1) Except 

when end products contain donated 

foods that are substituted under para-

graph (f) of this section, the exterior 

shipping containers of end products 

and, where practicable, the individual 

wrappings or containers of end prod-

ucts, shall be clearly labeled ‘‘Contains 

Commodities Donated by the United 

States Department of Agriculture. This 

Product Shall Be Sold Only to Eligible 

Recipient Agencies.’’ 

(2) Labels on all end products shall 

meet applicable Federal labeling re-

quirements. 

(3) When a processor makes any 

claim with regard to an end product’s 

contribution toward meal requirements 

of any child nutrition program, the 

processor shall follow procedures es-

tablished by FNS, the Food Safety and 

Inspection Service of the Department, 

the National Marine Fisheries Service 

of the U.S. Department of Commerce or 

other applicable Federal agencies for 

approval of such labels. 

(j) Termination of processing contracts. 
(1) When contracts are terminated or 

completed and the processor has com-

modities remaining in inventory, the 

processor shall be directed, at the op-

tion of the distributing agency and the 

FNS Regional Office, to do the fol-

lowing: 

(i) With respect to nonsubstitutable 

commodities, the processor shall: 

(A) Return the commodities to the 

contracting agency; 

(B) Pay the contracting agency for 

the commodities based on the Depart-

ment’s replacement costs, determined 

by using the most recent data provided 

by the Department; or 

(C) Pay the contracting agency for 

the commodities based on the contract 

value stated in the processor’s con-

tract; 

(D) Pay the contracting agency the 

CCC unrestricted sales price; 

(ii) With respect to substitutable 

commodities, the processor shall: 

(A) With the concurrence of any af-

fected contracting agencies, transfer 

the donated foods to the accounts of 

other contracting agencies with which 

the processor has contracts; 

(B) Return the foods donated to the 

contracting agency; 

(C) Replace the commodities with the 

same foods of equal or better quality as 

certified in accordance with paragraph 

VerDate Sep<11>2014 16:09 Feb 14, 2018 Jkt 244015 PO 00000 Frm 00587 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



578 

7 CFR Ch. II (1–1–18 Edition) § 250.30 

(f)(2) of this section and deliver such 

foods to the contracting agency; 

(D) Pay the contracting agency for 

the commodities based on the Depart-

ment’s replacement costs, determined 

by using the most recent data provided 

by the Department; or 

(E) Pay the contracting agency for 

the commodities based on the contract 

value stated in the processor’s con-

tract. 

(F) Pay the contracting agency the 

CCC unrestricted sales price. 

(2) When a processor’s contract is ter-

minated at the processor’s request or 

due to noncompliance or negligence on 

the part of the processor and commod-

ities remaining in the processor’s in-

ventory are transported pursuant to 

paragraph (j)(1)(i)(A), (j)(1)(ii)(B) or 

(j)(1)(ii)(C) of this section, the proc-

essor shall pay the transportation 

costs. 

(3) Funds received by distributing 

agencies upon termination of contracts 

shall be used in accordance with 

§ 250.17(c). 

(k) Refund payments. (1) When end 

products are sold to recipient agencies 

in accordance with the refund provi-

sions of paragraph (d) or (e) of this sec-

tion, each recipient agency shall sub-

mit refund applications to the proc-

essor within 30 days from the close of 

the month in which the sales were 

made, except that recipient agencies 

may submit refund applications to a 

single processor on a Federal fiscal 

quarterly basis if the total anticipated 

refund due for all purchases of product 

from that processor during the quarter 

is 25 dollars or less. 

(2) In instances when refunds are to 

be provided to distributors which have 

sold end products to recipient agencies 

at a discount, distributors shall submit 

refund applications to processors with-

in 30 days from the close of the month 

in which the sales were made of the 

date of sale to recipient agencies in 

order to receive benefits. 

(3) Not later than 30 days after re-

ceipt of the application by the proc-

essor, the processor shall make a pay-

ment to the recipient agency or dis-

tributor equal to the stated contract 

value of the donated foods contained in 

the purchased end products covered by 

the refund application, except that 

processors may group together refund 

applications for a single recipient 

agency on a Federal fiscal quarterly 

basis if the total anticipated refund 

due that recipient agency during the 

quarter is 25 dollars or less. 

(l) Contract approvals. Distributing 

agencies shall review and approve proc-

essing contracts entered into or re-

newed by subdistributing and recipient 

agencies prior to the delivery of com-

modities for processing under such con-

tracts. The distributing agency which 

enters into or approves a processing 

contract shall provide a copy of the 

contract and of these regulations to 

the processors, forward a copy of the 

contract to the appropriate FNS Re-

gional Office, and retain a copy for its 

files. 

(m) Performance reports. (1) Processors 

shall be required to submit to distrib-

uting agencies monthly reports of per-

formance under each processing con-

tract with year-to-date totals. Proc-

essors contracting with agencies other 

than a distributing agency shall sub-

mit such reports to the distributing 

agency having authority over that par-

ticular contracting agency. Perform-

ance reports shall be postmarked no 

later than the final day of the month 

following the reporting period; how-

ever, the final performance report for 

the contract period shall be post-

marked no later than 60 postmarked 

days from the close of the contract 

year. The report shall include: 

(i) A list of all recipient agencies pur-

chasing end products under the con-

tract; 

(ii) Donated-food inventory at the be-

ginning of the reporting period; 

(iii) Amount of donated foods re-

ceived during the reporting period; 

(iv) Amount of donated foods trans-

ferred to and/or from existing inven-

tory; 

(v) Number of units approved end 

products delivered to each eligible re-

cipient agency during the reporting pe-

riod and the number of pounds of each 

donated food represented by these de-

livered end products; 

(vi) Donated food inventory at the 

end of the reporting period; 

(vii) A certification statement that 

sufficient donated foods are in inven-

tory or on order to account for the 
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quantities needed for production of end 

products for State processing contracts 

and that the processor has on hand or 

on order adequate quantities of foods 

purchased commercially to meet the 

processor’s production requirements 

for commercial sales. 

(2) In addition to reporting the infor-

mation identified in paragraph (m)(1) 

of this section, processors which sub-

stitute concentrated skim milk for do-

nated nonfat dry milk shall also report 

the following information for the re-

porting period: 

(i) The number of pounds of nonfat 

dry milk used in commercial products 

sold to outlets which are not recipient 

agencies; and 

(ii) The number of pounds of con-

centrated skim milk, and the percent 

of milk solids contained therein, used 

in end products sold to recipient agen-

cies. 

(3) Distributing agencies shall review 

and analyze reports submitted by proc-

essors to ensure that performance 

under each contract is in accordance 

with the provisions set forth in this 

section. 

(n) Inventory controls. (1) Distributing 

agencies shall monitor processor inven-

tories to ensure that the quantity of 

donated foods for which a processor is 

accountable is the lowest cost-efficient 

level but in no event more than a six- 

month supply based on the processor’s 

average monthly usage, unless a higher 

level has been specifically approved by 

the distributing agency on the basis of 

a written justification submitted by 

the processor. Under no circumstances 

should the amount of donated foods or-

dered by the contracting agency for 

processing purposes be in excess of an-

ticipated usage or beyond the proc-

essor’s ability to accept and store the 

donated foods at any one time. Distrib-

uting agencies shall make no further 

distribution to processors whose inven-

tories exceed these limits until such in-

ventories have been reduced. 

(2) For processors substituting con-

centrated skim milk for donated non-

fat dry milk, distributing agencies 

shall review the processors’ monthly 

performance reports to ensure that: 

(i) Donated nonfat dry milk inven-

tory is being drawn down based on the 

amount of milk solids contained in the 

concentrated skim milk which was 

used in end products sold to eligible re-

cipient agencies; 

(ii) An amount of milk solids equiva-

lent to the amount in the donated non-

fat dry milk is contained in end prod-

ucts sold to eligible recipient agencies; 

and 

(iii) Donated nonfat dry milk is not 

being sold in bulk form. 

(3) The last monthly performance re-

port for the contract period, as re-

quired in paragraph (m)(1) of this sec-

tion, shall serve as the annual rec-

onciliation report. As a part of the an-

nual reconciliation, the distributing 

agency must ensure that a processor 

with excessive inventories of donated 

foods reduces such inventories. How-

ever, if this action is not practical, the 

distributing agency must require the 

processor to pay for the donated foods 

held in excess of allowed levels, at the 

replacement value of the donated 

foods. A processor whose contract has 

been completed or terminated shall re-

turn or pay for commodities as re-

quired by subsection (j). 

(4) Distributing agencies shall not 

submit food requisitions for processors 

reporting no sales activity during the 

prior year’s contract period unless doc-

umentation is submitted by the proc-

essor which outlines specific plans for 

product promotion or sales expansion. 

(o) Cooperation with administering 
agencies for child nutrition programs. If 

the distributing agency which enters 

into or approves contracts for end 

products to be used in a child nutrition 

program does not also administer such 

program, it shall collaborate with the 

administering agency by; 

(1) Giving that agency an oppor-

tunity to review all such contracts to 

determine whether end products to be 

provided contribute to required nutri-

tional standards for reimbursement 

under the applicable regulations for 

such program (7 CFR parts 210, 225, and 

226) or are otherwise suitable for use in 

such program; 

(2) Consulting with the agency with 

regard to the labeling requirements for 

the end products; and 

(3) Otherwise requesting technical as-

sistance as needed from that agency. 

(p) Processing activity guidance. Dis-

tributing agencies shall develop and 
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provide a processing manual or similar 

procedural material for guidance to 

contracting agencies, recipient agen-

cies, and processors. Distributing agen-

cies must revise these materials as nec-

essary to reflect policy and regulatory 

changes. This guidance material shall 

be provided to contracting agencies, re-

cipient agencies and processors at the 

time of the approval of the initial 

agreement by the distributing agency, 

when there have been regulatory or 

policy changes which necessitate 

changes in the guidance materials, and 

upon request. The manual shall in-

clude, at a minimum, statements of the 

distributing agency’s policies and pro-

cedures on 

(1) Contract approval, 

(2) Monitoring and review of proc-

essing activities, 

(3) Recordkeeping and reporting re-

quirements, 

(4) inventory controls, and (5) refund 

applications. 

(q) Waiver authority. The Food and 

Nutrition Service may waive any of the 

requirements contained in this part for 

the purpose of conducting demonstra-

tion projects to test program changes 

designed to improve the State proc-

essing of donated foods. 

(Approved by the Office of Management and 

Budget under control number 0584–0007) 

[53 FR 20226, June 3, 1988, as amended at 53 

FR 20598, June 6, 1988; 53 FR 27476, July 21, 

1988; 53 FR 46080, Nov. 16, 1988; 54 FR 7525, 

Feb. 22, 1989; 54 FR 25564, June 16, 1989; 58 FR 

39122, July 22, 1993; 59 FR 62984, Dec. 7, 1994; 

61 FR 5272, Feb. 12, 1996; 67 FR 65015, Oct. 23, 

2002; 81 FR 23110, Apr. 19, 2016; 81 FR 39869, 

June 20, 2016; 81 FR 75683, Nov. 1, 2016] 

EDITORIAL NOTE: At 81 FR 23110, Apr. 19, 

2016, § 250.30 was amended by revising para-

graph (c)(1)(vi). At 81 FR 39869, June 20, 2016, 

the regulatory text set out at 81 FR 23110 for 

(c)(1)(vi) was removed though the regulatory 

instruction remained; therefore, the revision 

of (c)(1)(vi) could not be incorporated. 

Subpart D—Donated Foods in 
Contracts With Food Service 
Management Companies 

SOURCE: 73 FR 46185, Aug. 8, 2008, unless 

otherwise noted. 

§ 250.50 Contract requirements and 
procurement. 

(a) Contract requirements. Prior to do-
nated foods being made available to a 
food service management company, the 
recipient agency must enter into a con-
tract with the food service manage-
ment company. The contract must en-
sure that all donated foods received for 
use by the recipient agency in the 
school or fiscal year, as applicable, are 
used in the recipient agency’s food 
service, or that commercially pur-
chased foods are used in place of such 
donated foods only in accordance with 
the requirements in § 250.51(d). Con-
tracts between recipient agencies in 
child nutrition programs and food serv-
ice management companies must also 
ensure compliance with other require-
ments in this subpart relating to do-
nated foods, as well as other Federal 
requirements in 7 CFR parts 210, 220, 
225, or 226, as applicable. Contracts be-
tween other recipient agencies—i.e., 
charitable institutions and recipient 

agencies utilizing TEFAP foods—and 

food service management companies 

are not subject to the other require-

ments in this subpart. 
(b) Types of contracts. Recipient agen-

cies may enter into a fixed-price or a 

cost-reimbursable contract with a food 

service management company, except 

that recipient agencies in CACFP are 

prohibited from entering into cost-re-

imbursable contracts, in accordance 

with 7 CFR part 226. Under a fixed- 

price contract, the recipient agency 

pays a fixed cost per meal provided or 

a fixed cost for a certain time period. 

Under a cost-reimbursable contract, 

the food service management company 

charges the recipient agency for food 

service operating costs, and also 

charges fixed fees for management or 

services. 
(c) Procurement requirements. The re-

cipient agency must meet Depart-

mental procurement requirements in 7 

2 CFR part 200, subpart D, and USDA 

implementing regulations at 2 CFR 

parts 400 and 416, as applicable, in ob-

taining the services of a food service 

management company, as well as ap-

plicable requirements in 7 CFR parts 

210, 220, 225, or 226. The recipient agen-

cy must ensure that procurement docu-

ments, as well as contract provisions, 
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include any donated food activities 

that a food service management com-

pany is to perform, such as those ac-

tivities listed in paragraph (d) of this 

section. The procurement and contract 

must also specify the method used to 

determine the donated food values to 

be used in crediting, or the actual val-

ues assigned, in accordance with 

§ 250.51. The method used to determine 

the donated food values may not be es-

tablished through a post-award nego-

tiation, or by any other method that 

may directly or indirectly alter the 

terms and conditions of the procure-

ment or contract. 

(d) Activities relating to donated foods. 
A food service management company 

may perform specific activities relat-

ing to donated foods, such as those list-

ed in this paragraph (d), in accordance 

with procurement documents and its 

contract with the recipient agency. 

Such activities may also include the 

procurement of processed end products 

on behalf of the recipient agency. Such 

procurement must ensure compliance 

with the requirements in subpart C of 

this part and with the provisions of the 

distributing or recipient agency’s proc-

essing agreements, and must ensure 

crediting of the recipient agency for 

the value of donated foods contained in 

such end products at the processing 

agreement value. Although the food 

service management company may 

procure processed end products on be-

half of the recipient agency, it may not 

itself enter into the processing agree-

ment with the processor required in 

subpart C of this part. Other donated 

food activities that the food service 

management company may perform in-

clude: 

(1) Preparing and serving meals; 

(2) Ordering or selection of donated 

foods, in coordination with the recipi-

ent agency, and in accordance with 

§ 250.58(a); 

(3) Storage and inventory manage-

ment of donated foods, in accordance 

with § 250.52; and 

(4) Payment of processing fees or sub-

mittal of refund requests to a processor 

on behalf of the recipient agency, or re-

mittance of refunds for the value of do-

nated foods in processed end products 

to the recipient agency, in accordance 

with the requirements in subpart C of 

this part. 

[73 FR 46185, Aug. 8, 2008, as amended at 81 

FR 23111, Apr. 19, 2016] 

§ 250.51 Crediting for, and use of, do-
nated foods. 

(a) Crediting for donated foods. In both 

fixed-price and cost-reimbursable con-

tracts, the food service management 

company must credit the recipient 

agency for the value of all donated 

foods received for use in the recipient 

agency’s meal service in a school year 

or fiscal year (including both entitle-

ment and bonus foods). Such require-

ment includes crediting for the value 

of donated foods contained in processed 

end products if the food service man-

agement company’s contract requires 

it to: 

(1) Procure processed end products on 

behalf of the recipient agency; or 

(2) Act as an intermediary in passing 

the donated food value in processed end 

products on to the recipient agency. 

(b) Method and frequency of crediting. 

The recipient agency may permit cred-

iting for the value of donated foods 

through invoice reductions, refunds, 

discounts, or other means. However, all 

forms of crediting must provide clear 

documentation of the value received 

from the donated foods—e.g., by sepa-

rate line item entries on invoices. If 

provided for in a fixed-price contract, 

the recipient agency may permit a food 

service management company to pre- 

credit for donated foods. In pre-cred-

iting, a deduction for the value of do-

nated foods is included in the estab-

lished fixed price per meal. However, 

the recipient agency must ensure that 

the food service management company 

provides an additional credit for any 

donated foods not accounted for in the 

fixed price per meal—e.g., for donated 

foods that are not made available until 

later in the year. In cost-reimbursable 

contracts, crediting may be performed 

by disclosure; i.e., the food service 

management company credits the re-

cipient agency for the value of donated 

foods by disclosing, in its billing for 

food costs submitted to the recipient 

agency, the savings resulting from the 

receipt of donated foods for the billing 
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period. In all cases, the recipient agen-

cy must require crediting to be per-

formed not less frequently than annu-

ally, and must ensure that the speci-

fied method of valuation of donated 

foods permits crediting to be achieved 

in the required time period. A school 

food authority must also ensure that 

the method, and timing, of crediting 

does not cause its cash resources to ex-

ceed the limits established in 7 CFR 

210.9(b)(2). 

(c) Donated food values required in 
crediting. The recipient agency must 

ensure that, in crediting it for the 

value of donated foods, the food service 

management company uses the do-

nated food values determined by the 

distributing agency, in accordance 

with § 250.58(e), or, if approved by the 

distributing agency, donated food val-

ues determined by an alternate means 

of the recipient agency’s choosing. For 

example, the recipient agency may, 

with the approval of the distributing 

agency, specify that the value will be 

the average price per pound for a food, 

or for a group or category of foods (e.g., 

all frozen foods or cereal products), as 

listed in market journals over a speci-

fied period of time. However, the meth-

od of determining the donated food val-

ues to be used in crediting must be in-

cluded in procurement documents and 

in the contract, and must result in the 

determination of actual values; e.g., 

the average USDA purchase price for 

the period of the contract with the food 

vendor, or the average price per pound 

listed in market journals over a speci-

fied period of time. Negotiation of such 

values is not permitted. Additionally, 

the method of valuation must ensure 

that crediting may be achieved in ac-

cordance with paragraph (b) of this sec-

tion, and at the specific frequency es-

tablished in procurement documents 

and in the contract. 

(d) Use of donated foods. The food 

service management company must use 

all donated beef, pork, and all proc-

essed end products, in the recipient 

agency’s food service, and must use all 

other donated foods, or commercially 

purchased foods of the same generic 

identity, of U.S. origin, and of equal or 

better quality than the donated foods, 

in the recipient agency’s food service 

(unless the contract specifically stipu-

lates that the donated foods, and not 

such commercial substitutes, be used). 

[73 FR 46185, Aug. 8, 2008, as amended at 81 

FR 23111, Apr. 19, 2016] 

§ 250.52 Storage and inventory man-
agement of donated foods. 

(a) General requirements. The food 

service management company must 

meet the requirements for the safe 

storage and control of donated foods in 

§ 250.14(a). 

(b) Storage and inventory with commer-

cially purchased foods. The food service 

management company may store and 

inventory donated foods together with 

foods it has purchased commercially 

for the school food authority’s use (un-

less specifically prohibited in the con-

tract). It may store and inventory such 

foods together with other commer-

cially purchased foods only to the ex-

tent that such a system ensures com-

pliance with the requirements for the 

use of donated foods in § 250.51(d)—i.e., 

use all donated beef and pork, and all 

end products in the food service, and 

use all other donated foods or commer-

cially purchased foods of the same ge-

neric identity, of U.S. origin, and of 

equal or better quality than the do-

nated foods, in the food service. Addi-

tionally, under cost-reimbursable con-

tracts, the food service management 

company must ensure that its system 

of inventory management does not re-

sult in the recipient agency being 

charged for donated foods. 

(c) Disposition of donated foods and 

credit reconciliation upon termination of 

the contract. When a contract termi-

nates, and is not extended or renewed, 

the food service management company 

must return all unused donated beef, 

pork, and processed end products, and 

must, at the recipient agency’s discre-

tion, return other unused donated 

foods. The recipient agency must en-

sure that the food service management 

company has credited it for the value 

of all donated foods received for use in 

the recipient agency’s meal service in a 

school year or fiscal year, as applica-

ble. 

[81 FR 23111, Apr. 19, 2016] 
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§ 250.53 Contract provisions. 
(a) Required contract provisions in 

fixed-price contracts. The following pro-
visions relating to the use of donated 
foods must be included, as applicable, 
in a recipient agency’s fixed-price con-
tract with a food service management 
company. Such provisions must also be 
included in procurement documents. 
The required provisions are: 

(1) A statement that the food service 
management company must credit the 
recipient agency for the value of all do-
nated foods received for use in the re-
cipient agency’s meal service in the 
school year or fiscal year (including 
both entitlement and bonus foods), and 
including the value of donated foods 
contained in processed end products, in 
accordance with the contingencies in 
§ 250.51(a); 

(2) The method and frequency by 
which crediting will occur, and the 
means of documentation to be utilized 
to verify that the value of all donated 
foods has been credited; 

(3) The method of determining the 
donated food values to be used in cred-
iting, in accordance with § 250.51(c), or 

the actual donated food values; 
(4) Any activities relating to donated 

foods that the food service manage-

ment company will be responsible for, 

in accordance with § 250.50(d), and as-

surance that such activities will be 

performed in accordance with the ap-

plicable requirements in 7 CFR part 

250; 
(5) A statement that the food service 

management company will use all do-

nated beef and pork products, and all 

processed end products, in the recipient 

agency’s food service; 
(6) A statement that the food service 

management company will use all 

other donated foods, or will use com-

mercially purchased foods of the same 

generic identity, of U.S. origin, and of 

equal of better quality than the do-

nated foods, in the recipient agency’s 

food service; 
(7) Assurance that the procurement 

of processed end products on behalf of 

the recipient agency, as applicable, 

will ensure compliance with the re-

quirements in subpart C of 7 CFR part 

250 and with the provisions of distrib-

uting or recipient agency processing 

agreements, and will ensure crediting 

of the recipient agency for the value of 
donated foods contained in such end 
products at the processing agreement 
value; 

(8) Assurance that the food service 
management company will not itself 
enter into the processing agreement 
with the processor required in subpart 
C of 7 CFR part 250; 

(9) Assurance that the food service 
management company will comply 
with the storage and inventory require-
ments for donated foods; 

(10) A statement that the distrib-
uting agency, subdistributing agency, 
or recipient agency, the Comptroller 
General, the Department of Agri-
culture, or their duly authorized rep-
resentatives, may perform onsite re-
views of the food service management 
company’s food service operation, in-
cluding the review of records, to ensure 
compliance with requirements for the 
management and use of donated foods; 

(11) A statement that the food service 
management company will maintain 
records to document its compliance 

with requirements relating to donated 

foods, in accordance with § 250.54(b); 

and 
(12) A statement that extensions or 

renewals of the contract, if applicable, 

are contingent upon the fulfillment of 

all contract provisions relating to do-

nated foods. 
(b) Required contract provisions in cost- 

reimbursable contracts. A cost-reimburs-

able contract must include the same 

provisions as those required for a fixed- 

price contract in paragraph (a) of this 

section. Such provisions must also be 

included in procurement documents. 

However, a cost-reimbursable contract 

must also contain a statement that the 

food service management company will 

ensure that its system of inventory 

management will not result in the re-

cipient agency being charged for do-

nated foods. 

[73 FR 46185, Aug. 8, 2008, as amended at 81 

FR 23111, Apr. 19, 2016] 

§ 250.54 Recordkeeping and reviews. 
(a) Recordkeeping requirements for the 

recipient agency. The recipient agency 

must maintain the following records 

relating to the use of donated foods in 

its contract with the food service man-

agement company: 
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(1) The donated foods and processed 

end products received and provided to 

the food service management company 

for use in the recipient agency’s food 

service; 

(2) Documentation that the food serv-

ice management company has credited 

it for the value of all donated foods re-

ceived for use in the recipient agency’s 

food service in the school or fiscal 

year, including, in accordance with the 

requirements in § 250.51(a), the value of 

donated foods contained in processed 

end products; and 

(3) The actual donated food values 

used in crediting. 

(b) Recordkeeping requirements for the 
food service management company. The 

food service management company 

must maintain the following records 

relating to the use of donated foods in 

its contract with the recipient agency: 

(1) The donated foods and processed 

end products received from, or on be-

half of, the recipient agency, for use in 

the recipient agency’s food service; 

(2) Documentation that it has cred-

ited the recipient agency for the value 

of all donated foods received for use in 

the recipient agency’s food service in 

the school or fiscal year, including, in 

accordance with the requirements in 

§ 250.51(a), the value of donated foods 

contained in processed end products; 

and 

(3) Documentation of its procurement 

of processed end products on behalf of 

the recipient agency, as applicable. 

(c) Review requirements for the recipi-
ent agency. The recipient agency must 

ensure that the food service manage-

ment company is in compliance with 

the requirements of this part through 

its monitoring of the food service oper-

ation, as required in 7 CFR parts 210, 

225, or 226, as applicable. The recipient 

agency must also conduct a reconcili-

ation at least annually (and upon ter-

mination of the contract) to ensure 

that the food service management 

company has credited it for the value 

of all donated foods received for use in 

the recipient agency’s food service in 

the school or fiscal year, including, in 

accordance with the requirements in 

§ 250.51(a), the value of donated foods 

contained in processed end products. 

(d) Departmental reviews of food service 
management companies. The Department 

may conduct reviews of food service 

management company operations, as 

necessary, to ensure compliance with 

the requirements of this part with re-

spect to the use and management of do-

nated foods. 

Subpart E—National School Lunch 
Program (NSLP) and Other 
Child Nutrition Programs 

SOURCE: 73 FR 46185, Aug. 8, 2008, unless 

otherwise noted. 

§ 250.56 Provision of donated foods in 
NSLP. 

(a) Distribution of donated foods in 
NSLP. The Department provides do-

nated foods in NSLP to distributing 

agencies. Distributing agencies provide 

donated foods to school food authori-

ties that participate in NSLP for use in 

serving nutritious lunches or other 

meals to schoolchildren in their non-

profit school food service. The distrib-

uting agency must confirm the partici-

pation of school food authorities in 

NSLP with the State administering 

agency (if different from the distrib-

uting agency). In addition to require-

ments in this part relating to donated 

foods, distributing agencies and school 

food authorities in NSLP must adhere 

to Federal regulations in 7 CFR part 

210, as applicable. 

(b) Types of donated foods distributed. 
The Department purchases a wide vari-

ety of foods for distribution in NSLP 

each school year. A list of available 

foods is posted on the FNS Web site, 

for access by distributing agencies and 

school food authorities. In addition to 

Section 6 foods (42 U.S.C. 1755) as de-

scribed in paragraph (c) of this section, 

the distributing agency may also re-

ceive Section 14 donated foods (42 

U.S.C. 1762(a)), and donated foods under 

Section 32 (7 U.S.C. 612c), Section 416 (7 

U.S.C. 1431), or Section 709 (7 U.S.C. 

1446a–1), as available. 

(c) National per-meal value of donated 
foods. For each school year, the distrib-

uting agency receives, at a minimum, 

the national per-meal value of donated 

foods, as established by Section 6(c) of 

the Richard B. Russell National School 

Lunch Act (42 U.S.C. 1755(c)), multi-

plied by the number of reimbursable 
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lunches served in the State in the pre-

vious school year. The donated foods 

provided in this manner are referred to 

as Section 6 foods, or entitlement 

foods. The national per-meal value is 

adjusted each year to reflect changes 

in the Bureau of Labor Statistic’s Pro-

ducer Price Index for Foods Used in 

Schools and Institutions, in accordance 

with the Richard B. Russell National 

School Lunch Act. The adjusted value 

is published in a notice in the FEDERAL 

REGISTER in July of each year. Reim-

bursable lunches are those that meet 

the nutritional standards established 

in 7 CFR part 210, and that are reported 

to FNS, in accordance with the re-

quirements in that part. 
(d) Donated food values used to credit 

distributing agency entitlement levels. 
FNS uses the average price (cost per 

pound) for USDA purchases of donated 

food made in a contract period to cred-

it distributing agency entitlement lev-

els. 
(e) Cash in lieu of donated foods. 

States that phased out their food dis-

tribution facilities prior to July 1, 1974, 

are permitted to choose to receive cash 

in lieu of the donated foods to which 

they would be entitled in NSLP, in ac-

cordance with the Richard B. Russell 

National School Lunch Act (42 U.S.C. 

1765) and with 7 CFR part 240. 

§ 250.57 Commodity schools. 
(a) Categorization of commodity 

schools. Commodity schools are schools 

that operate a nonprofit school food 

service in accordance with 7 CFR part 

210, but receive additional donated food 

assistance rather than the general cash 

payment available to them under Sec-

tion 4 of the Richard B. Russell Na-

tional School Lunch Act (42 U.S.C. 

1753). In addition to requirements in 

this part relating to donated foods, 

commodity schools must adhere to 

Federal regulations in 7 CFR part 210, 

as applicable. 
(b) Value of donated foods for com-

modity schools. For participating com-

modity schools, the distributing agen-

cy receives donated foods valued at the 

sum of the national per-meal value and 

the value of the general cash payment 

available to it under Section 4 of the 

Richard B. Russell National School 

Lunch Act (42 U.S.C. 1753), multiplied 

by the number of reimbursable lunches 

served by commodity schools in the 

previous school year. From the total 

value of donated food assistance for 

which it is eligible, a commodity 

school may elect to receive up to 5 

cents per meal in cash to cover proc-

essing and handling expenses related to 

the use of donated foods. In addition to 

Section 6 and Section 14 foods under 

the Richard B. Russell National School 

Lunch Act (42 U.S.C. 1755 and 1762(a)), 

the distributing agency may also re-

ceive donated foods under Section 32 (7 

U.S.C. 612c), Section 416 (7 U.S.C. 1431), 

or Section 709 (7 U.S.C. 1446a–1), as 

available, for commodity schools. 

§ 250.58 Ordering donated foods and 
their provision to school food au-
thorities. 

(a) Ordering and distribution of do-
nated foods. The distributing agency 

must ensure that school food authori-

ties are able to submit donated food or-

ders through the FNS electronic do-

nated foods ordering system, or 

through a comparable electronic food 

ordering system. The distributing 

agency must ensure that all school 

food authorities have the opportunity 

to provide input at least annually in 

determining the donated foods from 

the full list that are made available to 

them for ordering in the FNS elec-

tronic donated foods ordering system 

or other comparable electronic order-

ing system. The distributing agency 

must ensure distribution to school food 

authorities of all such ordered donated 

foods that may be distributed to them 

in a cost-effective manner (including 

the use of split shipments, as nec-

essary), and that they may utilize effi-

ciently and without waste. 

(b) Value of donated foods offered to 
school food authorities. In accordance 

with Section 6(c) of the Richard B. 

Russell National School Lunch Act (42 

U.S.C. 1755(c)), the distributing agency 

must offer the school food authority, 

at a minimum, the national per-meal 

value of donated food assistance multi-

plied by the number of reimbursable 

lunches served by the school food au-

thority in the previous school year. 

This is referred to as the commodity 

offer value. For a commodity school, 

the distributing agency must offer the 
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sum of the national per-meal value of 

donated foods and the value of the gen-

eral cash payment available to it under 

Section 4 of the Richard B. Russell Na-

tional School Lunch Act (42 U.S.C. 

1753), multiplied by the number of re-

imbursable lunches served by the 

school in the previous school year. The 

school food authority may also receive 

bonus foods, as available, in addition to 

the Section 6 foods. 

(c) Receipt of less donated foods than 
the commodity offer value. In certain 

cases, the school food authority may 

receive less donated foods than the 

commodity offer value in a school 

year. This ‘‘adjusted’’ value of donated 

foods is referred to as the adjusted as-

sistance level. For example, the school 

food authority may receive an adjusted 

assistance level if: 

(1) The distributing agency, in con-

sultation with the school food author-

ity, determines that the school food 

authority cannot efficiently utilize the 

commodity offer value of donated 

foods; or 

(2) The school food authority does 

not order, or select, donated foods 

equal to the commodity offer value 

that can be cost-effectively distributed 

to it. 

(d) Receipt of more donated foods than 
the commodity offer value. The school 

food authority may receive more do-

nated foods than the commodity offer 

value if the distributing agency, in 

consultation with the school food au-

thority, determines that the school 

food authority may efficiently utilize 

more donated foods than the com-

modity offer value, and more donated 

foods are available for distribution. 

This may occur, for example, if other 

school food authorities receive less 

than the commodity offer value of do-

nated foods for one of the reasons de-

scribed in paragraph (c) of this section. 

(e) Donated food value in crediting. In 

meeting the commodity offer value of 

donated foods for the school food au-

thority, the distributing agency must 

use the cost-per-pound donated food 

prices posted annually by USDA, the 

most recently published cost-per-pound 

price in the USDA donated foods cata-

log, and/or a rolling average of the 

USDA prices (average cost per pound). 

The distributing agency must credit 

the school food authority using the 
USDA purchase price (cost-per-pound), 
and update the price at least semi-an-
nually to reflect the most recent USDA 
purchase price. 

[73 FR 46185, Aug. 8, 2008, as amended at 81 

FR 23111, Apr. 19, 2016] 

§ 250.59 Storage, control, and use of 
donated foods. 

(a) Storage and inventory management. 
The distributing agency must ensure 
compliance with requirements in 
§§ 250.12 and 250.13 in order to ensure 
the safe and effective storage and in-
ventory management of donated foods, 
and their efficient and cost-effective 
distribution to school food authorities. 
The school food authority must ensure 

compliance with requirements in 

§ 210.13 of this chapter and §§ 250.13 and 

250.14 to ensure the safe and sanitary 

storage, inventory management, and 

use of donated foods and purchased 

foods. In accordance with § 250.14(c), the 

school food authority may commingle 

donated foods and purchased foods in 

storage and maintain a single inven-

tory record of such commingled foods, 

in a single inventory management sys-

tem. 
(b) Use of donated foods in the non-

profit school food service. The school 

food authority must use donated foods, 

as much as is practical, in the lunches 

served to schoolchildren, for which 

they receive an established per-meal 

value of donated food assistance each 

school year. However, the school food 

authority may also use donated foods 

in other activities of the nonprofit 

school food service. Revenues received 

from such activities must accrue to the 

school food authority’s nonprofit 

school food service account, in accord-

ance with § 210.14 of this chapter. Some 

examples of such activities in which 

donated foods may be used include: 
(1) School breakfasts or other meals 

served in child nutrition programs; 
(2) A la carte foods sold to school-

children; 
(3) Meals served to adults directly in-

volved in the operation and adminis-

tration of the nonprofit school food 

service, and to other school staff; and 
(4) Training in nutrition, health, food 

service, or general home economics in-

struction for students. 
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(c) Use of donated foods outside of the 
nonprofit school food service. The school 

food authority should not use donated 

foods in meals or other activities that 

do not benefit primarily school-

children, such as banquets or catered 

events. However, as their use in such 

activities may not always be avoided 

(e.g., if donated foods are commingled 

with purchased foods in a single inven-

tory management system), the school 

food authority must ensure reimburse-

ment to the nonprofit school food serv-

ice for the value of donated foods used 

in such activities. When such reim-

bursement may not be based on actual 

usage of donated foods (e.g., in a single 

inventory management system), the 

school food authority must establish 

an alternate method of reimburse-

ment—e.g., by including the current 

per-meal value of donated food assist-

ance in the price charged for the meal 

or other activity. 

(d) Use of donated foods in a contract 
with a food service management company. 
When the school food authority con-

tracts with a food service management 

company to conduct the food service, 

in accordance with § 210.16 of this chap-

ter, it must ensure compliance with re-

quirements in subpart D of this part, 

which address the treatment of do-

nated foods under such contract. The 

school food authority must also ensure 

compliance with the use of donated 

foods in paragraphs (b) and (c) of this 

section under its contract with a food 

service management company. 

(e) School food authorities acting as a 
collective unit. Two or more school food 

authorities may conduct activities of 

the nonprofit school food service as a 

collective unit (e.g., in a school co-op 

or consortium), including activities re-

lating to donated foods. Such activities 

must be conducted in accordance with 

a written agreement or contract be-

tween the parties. The school food au-

thority collective unit is subject to the 

same requirements as a single school 

food authority in conducting such ac-

tivities. For example, the school food 

authority collective unit may use a 

single inventory management system 

in its storage and control of purchased 

and donated foods. 

[81 FR 23111, Apr. 19, 2016] 

§ 250.60 Child and Adult Care Food 
Program (CACFP). 

(a) Distribution of donated foods in 
CACFP. The Department provides do-
nated foods in CACFP to distributing 
agencies, which provide them to child 
care and adult care institutions par-
ticipating in CACFP for use in serving 
nutritious lunches and suppers to eligi-
ble recipients. Distributing agencies 
and child care and adult care institu-
tions must also adhere to Federal regu-
lations in 7 CFR part 226, as applicable. 

(b) Types and quantities of donated 
foods distributed. For each school year, 
the distributing agency receives, at a 
minimum, the national per-meal value 
of donated food assistance (or cash in 
lieu of donated foods) multiplied by the 
number of reimbursable lunches and 
suppers served in the State in the pre-
vious school year, as established in 
Section 6(c) of the Richard B. Russell 
National School Lunch Act (42 U.S.C. 
1755(c)). The national per-meal value is 
adjusted each year to reflect changes 
in the Bureau of Labor Statistic’s Pro-

ducer Price Index for Foods Used in 

Schools and Institutions. The adjusted 

per-meal value is published in a notice 

in the FEDERAL REGISTER in July of 

each year. Reimbursable lunches and 

suppers are those meeting the nutri-

tional standards established in 7 CFR 

part 226. The number of reimbursable 

lunches and suppers may be adjusted 

during, or at the end of the school 

year, in accordance with 7 CFR part 

226. In addition to Section 6 entitle-

ment foods (42 U.S.C. 1755(c)), the dis-

tributing agency may also receive Sec-

tion 14 donated foods (42 U.S.C. 1762(a)), 

and donated foods under Section 32 (7 

U.S.C. 612c), Section 416 (7 U.S.C. 1431), 

or Section 709 (7 U.S.C. 1446a–1), as 

available, for distribution to child care 

and adult care institutions partici-

pating in CACFP. 
(c) Cash in lieu of donated foods. In ac-

cordance with the Richard B. Russell 

National School Lunch Act, and with 7 

CFR part 226, the State administering 

agency must determine whether child 

care and adult care institutions par-

ticipating in CACFP wish to receive 

donated foods or cash in lieu of donated 

foods, and ensure that they receive the 

preferred form of assistance. The State 

administering agency must inform the 
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distributing agency (if a different agen-

cy) which institutions wish to receive 

donated foods and must ensure that 

such foods are provided to them. How-

ever, if the State administering agen-

cy, in consultation with the distrib-

uting agency, determines that distribu-

tion of such foods would not be cost-ef-

fective, it may, with the concurrence of 

FNS, provide cash payments to the ap-

plicable institutions instead. 

(d) Use of donated foods in a contract 
with a food service management company. 
A child care or adult care institution 

may use donated foods in a contract 

with a food service management com-

pany to conduct its food service. The 

contract must meet the requirements 

in subpart D of this part with respect 

to donated foods, and must also meet 

requirements in 7 CFR part 226, 2 CFR 

part 200, subpart D and appendix II, 

Contract Provisions for Non-Federal 

Entity Contracts Under Federal 

Awards, and USDA implementing regu-

lations at 2 CFR parts 400 and 416, as 

applicable, with respect to the forma-

tion of such contracts. 

(e) Applicability of other requirements 
in this subpart to CACFP. The require-

ments in this subpart relating to the 

ordering, storage and inventory man-

agement, and use of donated foods in 

NSLP, also apply to CACFP. However, 

in accordance with 7 CFR part 226, a 

child care or adult care institution 

that uses donated foods to prepare and 

provide meals to other such institu-

tions is considered a food service man-

agement company. 

[73 FR 46185, Aug. 8, 2008. Redesignated and 

amended at 81 FR 23112, Apr. 19, 2016] 

§ 250.61 Summer Food Service Pro-
gram (SFSP). 

(a) Distribution of donated foods in 
SFSP. The Department provides do-

nated foods in SFSP to distributing 

agencies, which provide them to eligi-

ble service institutions participating in 

SFSP for use in serving nutritious 

meals to needy children primarily in 

the summer months, in their nonprofit 

food service programs. Distributing 

agencies and service institutions in 

SFSP must also adhere to Federal reg-

ulations in 7 CFR part 225, as applica-

ble. 

(b) Types and quantities of donated 

foods distributed. The distributing agen-

cy receives donated foods available 

under Section 6 and Section 14 of the 

Richard B. Russell National School 

Lunch Act (42 U.S.C. 1755 and 1762), and 

may also receive donated foods under 

Section 32 (7 U.S.C. 612c), Section 416 (7 

U.S.C. 1431), or Section 709 (7 U.S.C. 

1446a–1), as available, for distribution 

to eligible service institutions partici-

pating in SFSP. Section 6 donated 

foods are provided to distributing agen-

cies in accordance with the number of 

meals served in the State in the pre-

vious school year that are eligible for 

donated food support, in accordance 

with 7 CFR part 225. 

(c) Distribution of donated foods to 

service institutions in SFSP. The distrib-

uting agency provides donated food as-

sistance to eligible service institutions 

participating in SFSP based on the 

number of meals served that are eligi-

ble for donated food support, in accord-

ance with 7 CFR part 225. 

(d) Use of donated foods in a contract 

with a food service management company. 

A service institution may use donated 

foods in a contract with a food service 

management company to conduct the 

food service. The contract must meet 

the requirements in subpart D of this 

part with respect to donated foods, and 

must also meet requirements in 7 CFR 

part 225, 2 CFR part 200, subpart D and 

appendix II, Contract Provisions for 

Non-Federal Entity Contracts Under 

Federal Awards, and USDA imple-

menting regulations at 2 CFR parts 400 

and 416, as applicable, with respect to 

the formation of such contracts. 

(e) Applicability of other requirements 

in this subpart to SFSP. The require-

ments in this subpart relating to the 

ordering, storage and inventory man-

agement, and use of donated foods in 

NSLP, also apply to SFSP. 

[73 FR 46185, Aug. 8, 2008. Redesignated and 

amended at 81 FR 23112, Apr. 19, 2016] 

Subpart F—Household Programs 

SOURCE: 81 FR 23112, Apr. 19, 2016, unless 

otherwise noted. 
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§ 250.63 Commodity Supplemental 
Food Program (CSFP). 

(a) Distribution of donated foods in 
CSFP. The Department provides do-
nated foods in CSFP to the distributing 
agency (i.e., the State agency, in ac-
cordance with 7 CFR part 247) for fur-
ther distribution in the State, in ac-
cordance with 7 CFR part 247. State 
agencies and recipient agencies (i.e., 
local agencies in 7 CFR part 247) must 
comply with the requirements of this 
part in the distribution, control, and 
use of donated foods in CSFP, to the 
extent that such requirements are not 
inconsistent with the requirements in 7 
CFR part 247. 

(b) Types of donated foods distributed. 
Donated foods distributed in CSFP in-

clude Section 4(a) foods, and donated 

foods provided under Section 32, Sec-

tion 416, or Section 709, as available. 

§ 250.64 The Emergency Food Assist-
ance Program (TEFAP). 

(a) Distribution of donated foods in 
TEFAP. The Department provides do-

nated foods in TEFAP to the distrib-

uting agency (i.e., the State agency, in 

accordance with 7 CFR part 251) for 

further distribution in the State, in ac-

cordance with 7 CFR part 251. State 

agencies and recipient agencies must 

comply with the requirements of this 

part in the distribution, control, and 

use of donated foods, to the extent that 

such requirements are not inconsistent 

with the requirements in 7 CFR part 

251. 
(b) Types of donated foods distributed. 

Donated foods distributed in TEFAP 

include Section 27 foods, and donated 

foods provided under Section 32, Sec-

tion 416, or Section 709, as available. 

§ 250.65 Food Distribution Program on 
Indian Reservations (FDPIR). 

(a) Distribution of donated foods in 
FDPIR. The Department provides do-

nated foods in FDPIR to the distrib-

uting agency (i.e., the State agency, in 

accordance with 7 CFR parts 253 and 

254, which may be an Indian Tribal Or-

ganization) for further distribution, in 

accordance with 7 CFR parts 253 and 

254. The State agency must comply 

with the requirements of this part in 

the distribution, control, and use of do-

nated foods, to the extent that such re-

quirements are not inconsistent with 

the requirements in 7 CFR parts 253 

and 254. 

(b) Types of donated foods distributed. 
Donated foods distributed in FDPIR in-

clude Section 4(a) foods, and donated 

foods provided under Section 32, Sec-

tion 416, or Section 709, as available. 

§ 250.66 [Reserved] 

Subpart G—Additional Provisions 

§ 250.67 Charitable institutions. 

(a) Distribution to charitable institu-
tions. The Department provides do-

nated foods to distributing agencies for 

distribution to charitable institutions, 

as defined in this part. A charitable in-

stitution must have a signed agree-

ment with the distributing agency in 

order to receive donated foods, in ac-

cordance with § 250.12(b). However, the 

following organizations may not re-

ceive donated foods as charitable insti-

tutions: 

(1) Schools, summer camps, service 

institutions, and child and adult care 

institutions that participate in child 

nutrition programs or as commodity 

schools; and 

(2) Adult correctional institutions 

that do not conduct rehabilitation pro-

grams for a majority of inmates. 

(b) Types of charitable institutions. 
Some types of charitable institutions 

that may receive donated foods, if they 

meet the requirements of this section, 

include: 

(1) Hospitals or retirement homes; 

(2) Emergency shelters, soup kitch-

ens, or emergency kitchens; 

(3) Elderly nutrition projects or adult 

day care centers; 

(4) Schools, summer camps, service 

institutions, and child care institu-

tions that do not participate in child 

nutrition programs; and 

(5) Adult correctional institutions 

that conduct rehabilitation programs 

for a majority of inmates. 

(c) Determining service to predomi-
nantly needy persons. To determine if a 

charitable institution serves predomi-

nantly needy persons, the distributing 

agency must use: 

(1) Socioeconomic data of the area in 

which the organization is located, or of 
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the clientele served by the organiza-
tion; 

(2) Data from other public or private 
social service agencies, or from State 
advisory boards, such as those estab-
lished in accordance with 7 CFR 
251.4(h)(4); or 

(3) Other similar data. 
(d) Types and quantities of donated 

foods distributed. A charitable institu-
tion may receive donated foods under 
Section 4(a), Section 32, Section 416, or 
Section 709, as available. The distrib-
uting agency must distribute donated 
foods to charitable institutions based 
on the quantities that each may effec-
tively utilize without waste, and the 
total quantities available for distribu-
tion to such institutions. 

(e) Contracts with food service manage-
ment companies. A charitable institu-
tion may use donated foods in a con-
tract with a food service management 
company. The contract must ensure 
that all donated foods received for use 
by the charitable institution in a fiscal 
year are used in the charitable institu-
tion’s food service. However, the chari-
table institution is not subject to the 

other requirements in subpart D of this 

part relating to the use of donated 

foods under such contracts. 

[73 FR 46184, Aug. 8, 2008] 

§ 250.68 Nutrition Services Incentive 
Program (NSIP). 

(a) Distribution of donated foods in 
NSIP. The Department provides do-

nated foods in NSIP to State Units on 

Aging and their selected elderly nutri-

tion projects for use in providing meals 

to elderly persons. NSIP is adminis-

tered at the Federal level by DHHS’ 

Administration for Community Living 

(ACL), which provides an NSIP grant 

each year to State Units on Aging. The 

State agencies may choose to receive 

all, or part, of the grant as donated 

foods, on behalf of its elderly nutrition 

projects. The Department is respon-

sible for the purchase of the donated 

foods and their delivery to State Units 

on Aging. ACL is responsible for trans-

ferring funds to the Department for the 

cost of donated food purchases and for 

expenses related to such purchases. 
(b) Types and quantities of donated 

foods distributed. Each State Unit on 

Aging, and its elderly nutrition 

projects, may receive any types of do-

nated foods available in food distribu-

tion or child nutrition programs, to the 

extent that such foods may be distrib-

uted cost-effectively. Each State Unit 

on Aging may receive donated foods 

with a value equal to its NSIP grant. 

Each State Unit on Aging and elderly 

nutrition project may also receive do-

nated foods under Section 32, Section 

416, and Section 709, as available, and 

under Section 14 (42 U.S.C. 1762(a)). 

(c) Role of distributing agency. The De-

partment delivers NSIP donated foods 

to distributing agencies, which dis-

tribute them to elderly nutrition 

projects selected by each State Unit on 

Aging. The distributing agency may 

only distribute donated foods to elderly 

nutrition projects with which they 

have signed agreements. The agree-

ments must contain provisions that de-

scribe the roles of each party in ensur-

ing that the desired donated foods are 

ordered, stored, and distributed in an 

effective manner. 

(d) Donated food values used in cred-
iting a State Unit on Aging’s NSIP grant. 
FNS uses the average price (cost per 

pound) for USDA purchases of a do-

nated food made in a contract period in 

crediting a State Unit on Aging’s NSIP 

grant. 

(e) Coordination between FNS and 
ACL. FNS and ACL coordinate their re-

spective roles in NSIP through the exe-

cution of annual agreements. The 

agreement ensures that ACL transfers 

funds to FNS sufficient to purchase the 

donated foods requested by State Units 

on Aging, and to meet expenses related 

to such purchases. The agreement also 

authorizes FNS to carry over any such 

funds that are not used in the current 

fiscal year to make purchases of do-

nated foods for the appropriate State 

Units on Aging in the following fiscal 

year. 

[81 FR 23113, Apr. 19, 2016] 

§ 250.69 Disasters. 

(a) Use of donated foods to provide con-
gregate meals. The distributing agency 

may provide donated foods from cur-

rent inventories, either at the distrib-

uting or recipient agency level, to a 

disaster organization (as defined in 

§ 250.2), for use in providing congregate 
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meals to persons in need of food assist-

ance as a result of a Presidentially de-

clared disaster or emergency (herein-

after referred to collectively as a ‘‘dis-

aster’’). FNS approval is not required 

for such use. However, the distributing 

agency must notify FNS that such as-

sistance is to be provided, and the pe-

riod of time that it is expected to be 

needed. The distributing agency may 

extend such period of assistance as 

needs dictate, but must notify FNS of 

such extension. 

(b) Use of donated foods for distribution 
to households. Subject to FNS approval, 

the distributing agency may provide 

donated foods from current inven-

tories, either at the distributing or re-

cipient agency level, to a disaster orga-

nization, for distribution to households 

in need of food assistance because of a 

disaster. Such distribution may con-

tinue for the period that FNS has de-

termined to be necessary to meet the 

needs of such households. However, 

households receiving disaster SNAP (D- 

SNAP) benefits are not eligible to re-

ceive such donated food assistance. 

(c) Approval of disaster organization. 
Before distribution of donated foods to 

a disaster organization, the distrib-

uting agency must review and approve 

such organization’s application in ac-

cordance with applicable FNS guid-

ance, which must be submitted to the 

distributing agency either electroni-

cally or in written form. The distrib-

uting agency must also submit such 

application to FNS for review and ap-

proval before permitting distribution 

of donated foods to households. 

(1) The disaster organization’s appli-

cation must, to the extent possible, in-

clude the following information: 

(i) A description of the disaster situa-

tion; 

(ii) The number of people requiring 

assistance; 

(iii) The period of time for which do-

nated foods are requested; 

(iv) The quantity and types of food 

needed; and 

(v) The number and location of sites 

where donated foods are to be used, to 

the extent that such information is 

known. 

(2) In addition to the information re-

quired in paragraph (c)(1) of this sec-

tion, disaster organizations applying to 

distribute donated foods to households 

must include the following information 

in their application: 

(i) An explanation as to why such dis-

tribution is needed; 

(ii) The method(s) of distribution 

available; and 

(iii) A statement assuring that D- 

SNAP benefits and donated food assist-

ance will not be provided simulta-

neously to individual households, and a 

description of the system that will be 

implemented to prevent such dual par-

ticipation. 

(d) Information from households. If the 

issuance of D-SNAP benefits has been 

approved, the distributing agency must 

ensure that the disaster organization 

obtains the following information from 

households receiving donated foods, 

and reports such information to the 

distributing agency: 

(1) The name and address of the 

household members applying for assist-

ance; 

(2) The number of household mem-

bers; and 

(3) A statement from the head of the 

household certifying that the house-

hold is in need of food assistance, is not 

receiving D-SNAP benefits, and under-

stands that the sale or exchange of do-

nated foods is prohibited. 

(e) Eligibility of emergency relief work-
ers for congregate meals. The disaster or-

ganization may use donated foods to 

provide meals to any emergency relief 

workers at the congregate feeding site 

who are directly engaged in providing 

relief assistance. 

(f) Reporting and recordkeeping require-
ments. The distributing agency must 

report to FNS the number and location 

of sites where donated foods are used in 

congregate meals or household dis-

tribution as these sites are established. 

The distributing agency must also re-

port the types and amounts of donated 

foods from distributing or recipient 

agency storage facilities used in dis-

aster assistance, utilizing form FNS– 

292A, Report of Commodity Distribution 
for Disaster Relief, which must be sub-

mitted electronically, within 45 days 

from the termination of disaster assist-

ance. This form must also be used to 

request replacement of donated foods, 

in accordance with paragraph (g) of 

this section. The distributing agency 
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must maintain records of reports and 
other information relating to disasters. 

(g) Replacement of donated foods. In 
order to ensure replacement of donated 
foods used in disasters, the distributing 
agency must submit to FNS a request 
for such replacement, utilizing form 
FNS–292A, Report of Commodity Distribu-
tion for Disaster Relief, within 45 days 
following the termination of disaster 
assistance. The distributing agency 
may request replacement of foods used 
from inventories in which donated 
foods are commingled with other foods 
(i.e., at storage facilities of recipient 
agencies utilizing single inventory 
management), if the recipient agency 
received donated foods of the same 
type as the foods used during the year 
preceding the onset of the disaster as-
sistance. FNS will replace such foods in 
the amounts used, or in the amount of 
like donated foods received during the 
preceding year, whichever is less. 

(h) Reimbursement of transportation 
costs. In order to receive reimburse-
ment for any costs incurred in trans-
porting donated foods within the State, 
or from one State to another, for use in 
disasters, the distributing agency must 
submit a public voucher to FNS with 
documentation of such costs. FNS will 
review the request and reimburse the 
distributing agency. 

[81 FR 23113, Apr. 19, 2016] 

§ 250.70 Situations of distress. 
(a) Use of donated foods to provide con-

gregate meals. The distributing agency 
may provide donated foods from cur-
rent inventories, either at the distrib-
uting or recipient agency level, to a 
disaster organization, for use in pro-
viding congregate meals to persons in 
need of food assistance because of a sit-
uation of distress, as this term is de-
fined in § 250.2. If the situation of dis-

tress results from a natural event (e.g., 
a hurricane, flood, or snowstorm), such 

donated food assistance may be pro-

vided for a period not to exceed 30 days, 

without the need for FNS approval. 

However, the distributing agency must 

notify FNS that such assistance is to 

be provided. FNS approval must be ob-

tained to permit such donated food as-

sistance for a period exceeding 30 days. 

If the situation of distress results from 

other than a natural event (e.g., an ex-

plosion), FNS approval is required to 

permit donated food assistance for use 

in providing congregate meals for any 

period of time. 

(b) Use of donated foods for distribution 
to households. The distributing agency 

must receive FNS approval to provide 

donated foods from current inven-

tories, either at the distributing or re-

cipient agency level, to a disaster orga-

nization for distribution to households 

in need of food assistance because of a 

situation of distress. Such distribution 

may continue for the period of time 

that FNS determines necessary to 

meet the needs of such households. 

However, households receiving D-SNAP 

benefits are not eligible to receive such 

donated food assistance. 

(c) Approval of disaster organizations. 
Before distribution of donated foods to 

a disaster organization, the distrib-

uting agency must review and approve 

such organization’s application in ac-

cordance with applicable FNS guid-

ance, which must be submitted to the 

distributing agency either electroni-

cally or in written form. The distrib-

uting agency must also submit such 

application to FNS for review and ap-

proval before permitting distribution 

of donated foods in a situation of dis-

tress that is not the result of a natural 

event, or for any distribution of do-

nated foods to households. The disaster 

organization’s application must, to the 

extent possible, include the informa-

tion required in § 250.69(c). 

(d) Information from households. If the 

issuance of D-SNAP benefits has been 

approved, the distributing agency must 

ensure that the disaster organization 

obtains the information in § 250.69(d) 

from households receiving donated 

foods, and reports such information to 

the distributing agency. 

(e) Eligibility of emergency relief work-
ers for congregate meals. The disaster or-

ganization may use donated foods to 

provide meals to any emergency relief 

workers at the congregate feeding site 

that are directly engaged in providing 

relief assistance. 

(f) Reporting and recordkeeping require-
ments. The distributing agency must 

report to FNS the number and location 

of sites where donated foods are used in 

congregate meals or household dis-

tribution as these sites are established. 
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The distributing agency must also re-
port the types and amounts of donated 
foods from distributing or recipient 
agency storage facilities used in the 
situation of distress, utilizing form 
FNS–292A, Report of Commodity Distribu-
tion for Disaster Relief, which must be 
submitted electronically, within 45 
days from the termination of assist-
ance. This form must also be used to 
request replacement of donated foods, 
in accordance with paragraph (g) of 
this section. The distributing agency 
must maintain records of reports and 
other information relating to situa-
tions of distress. 

(g) Replacement of donated foods. FNS 
will replace donated foods used in a sit-
uation of distress only to the extent 
that funds to provide for such replace-
ment are available. The distributing 
agency must submit to FNS a request 
for replacement of such foods, utilizing 
form FNS–292A, Report of Commodity 
Distribution for Disaster Relief, which 
must be submitted electronically, 
within 45 days from the termination of 
assistance. The distributing agency 
may request replacement of foods used 
from inventories in which donated 
foods are commingled with other foods 
(i.e., at storage facilities of recipient 
agencies utilizing single inventory 
management), if the recipient agency 
received donated foods of the same 
type as the foods used during the year 
preceding the onset of the situation of 
distress. Subject to the availability of 
funds, FNS will replace such foods in 
the amounts used, or in the amount of 
like donated foods received during the 
preceding year, whichever is less. 

(h) Reimbursement of transportation 
costs. In order to receive reimburse-

ment for any costs incurred in trans-

porting donated foods within the State, 

or from one State to another, for use in 

a situation of distress, the distributing 

agency must submit a public voucher 

to FNS with documentation of such 

costs. FNS will review the request and 

reimburse the distributing agency to 

the extent that funds are available. 

[81 FR 23113, Apr. 19, 2016] 

§ 250.71 OMB control numbers. 
Unless as otherwise specified in the 

table in this section, the information 

collection reporting and recordkeeping 

requirements in 7 CFR part 250 are ac-

counted for in OMB control number 

0584–0293. 

CFR Cite OMB Control No. 

§ 250.4(a) ....................................... 0584–0067 
§ 250.19(a) ..................................... 0584–0067, 0584–0293 
§§ 250.69(f) and (g) and 250.70(f) 

and (g) ........................................ 0584–0067, 0584–0293 

[81 FR 23114, Apr. 19, 2016] 

PART 251—THE EMERGENCY FOOD 
ASSISTANCE PROGRAM 

Sec. 

251.1 General purpose and scope. 

251.2 Administration. 

251.3 Definitions. 

251.4 Availability of commodities. 

251.5 Eligibility determinations. 

251.6 Distribution plan. 

251.7 Formula adjustments. 

251.8 Payment of funds for administrative 

costs. 

251.9 Matching of funds. 

251.10 Miscellaneous provisions. 

AUTHORITY: 7 U.S.C. 2011–2036. 

SOURCE: 51 FR 12823, Apr. 16, 1986, unless 

otherwise noted. 

§ 251.1 General purpose and scope. 

This part announces the policies and 

prescribes the regulations necessary to 

carry out certain provisions of the 

Emergency Food Assistance Act of 

1983, (7 U.S.C. 612c note). 

[51 FR 12823, Apr. 16, 1986, as amended at 64 

FR 72902, Dec. 29, 1999] 

§ 251.2 Administration. 

(a) Food and Nutrition Service. Within 

the United States Department of Agri-

culture (the ‘‘Department’’), the Food 

and Nutrition Service (FNS) shall have 

responsibility for the distribution of 

food commodities and allocation of 

funds under the part. 

(b) State agencies. Within the States, 

distribution to eligible recipient agen-

cies and receipt of payments for stor-

age and distribution shall be the re-

sponsibility of the State agency which 

has: (1) Been designated for such re-

sponsibility by the Governor or other 

appropriate State executive authority; 

and (2) entered into an agreement with 

the Department for such distribution 
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